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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STAT = 
SUPREME COURTS. 


AGENT. 


$1. Fire. — Authority of Recording and Local Agent to 
waive Policy Provision as to other Insurance-—The insured ap- 
plied to L., a recording agent of the company by which he was 
insured, for additional insurance. L. referred him to K., who was 
a local agent with authority only to solicit applications and col- 
lect premiums. K. sent him to the agent of another company, 
who granted the insurance in that company, and afterwards in- 
formed K. of the fact, who made no objection. The policy in 
suit had been issued by K. & L. at that time in partnership as lo- 
cal agents, and provided that it should be void in case of other 
insurance without notice. It does not appear that the insured 
had knowledge of any limitation of K.’s authority beyond the 
fact that his original application had been forwarded to the home 
office and the policy had been forwarded to him from there. 
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Held, that L. had authority to waive the policy provision. Held, 
that K., so far as concerned the insured, stood in the position of 
a general agent with power also to waive the provision. Held, 
that the conduct of the agents, or either of them, amounted to a 
eonsent for additional insurance, which estopped the company 
from setting up the policy stipulation. 

Amer. Ins. Co. vs. Gallatin & Kuetile. 

Rep’d Jour’], p. 50. 


EQUITY. 


§2. Lire.—In case of alleged Fraud will not decree Cancel- 
lation of Policy when—Where fraud was alleged in procuring 
the policy: Held, that equity will not interfere to decree the 
eancellation of a policy unless some special circumstances neces- 
siate a resort to equity to prevent an irreparable injury. It is 
insufficient that a defense exists, or that the evidence may be 
lost, where an action at law will sufficiently protect the plaintiff. 

Town of Venice vs. Woodruff, 62 N. Y., 462; Fowler vs.. Palmer, 62 N- 
Y., 533. 

Globe Mut. Life Ins. Co. vs, Reals. 

Rep'd Jour'l, p. 48, 


EVIDENCE. 


§3. Fire.—Authority of Agent.—Burden of Proof as to Oc- 
cupancy.— Expert Evidence as to Adjustments.—The authority of 
a supposed agent cannot be proved by his mere declaration. 
The burden of proof as to agreed time of occupancy, to shorten 
the life of the policy, is on the company. The custom of adjust- 
ing losses cannot affect the rights of the assured, unless he had 
knowledge of the custom at the time of the issuing of the policy. 
Testimony of experts as to this custom is therefore inadmissible. 

Williams vs. Niagara Ins. Co. 

Rep’d Jour’l, p. 38. Towa 8. C. 


FOREIGN CORPORATION. 


§ 4. Lire—Right to Contract.—Validity of Mortgage to.—A 
foreign corporation can eontract with a citizen of Pennsylvania, 
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and enforce the contract by suit in the courts. This is a com- 
mon law right of both natural and artificial persons. 

Bank of Augusta vs. Earle, 13 Pet., 519. 

The performance of such a contract may be secured by a 
mortgage as well as a judgment. Obiter. Should the corpora- 
tion bring ejectment on the mortgage to recover possession of 
the land, or become a purchaser at a sheriff’s sale, even that 
would not release the debt or destroy the validity of the title, ex- 
cept as against the Commonwealth. 

Leasure vs. Hillegas, 7 S. & R., 320. 


Leasure vs. Union Mut. Life Ins. Co. 
Rep’d Jour’l, p. 46. 


PLEADING. 


§5. Fire.—Default.—Averments of Loss, of Folicy, of other 
Insurance, of Notary.—Default admits material allegations and 
leaves nothing but the assessment of damages to be determined. 
Averments of loss need not set forth value of each article of 
property destroyed. Averments of existence of policy are not 
necessary when date and duration of policy and date of fire are 
given. When the declaration avers that no other insurance ex- 
isted, this obviates the necessity of a statement as to amount of 
other insurance in proof of loss. It is not necessary to aver that 
the notary before whom proof of loss is made is disinterested ; 
the company must prove him to be interested. 

Phenix Ins. Co. vs. Duff. 

Rep'd Jour’|, p. 23. 


PRACTICE, 


§6. Fire.—Conlinuance.— Filing of Answer.—Objection to 
Proofs of Loss.—Notwithstanding the provisions of the Iowa 
Code, (§ 2636,) requiring a reply to be filed before noon of the 
day succeding that on which the answer was filed, the court has 
power to allow it to be done at a later day. The granting of a 
continuance is within the discretion of the trial court, which will 
not be reviewed unless abused. The filing and consideration of 
affidavits in resistance thereto does not constitute error. Where 
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proofs were forwarded and the only objection was the absence 
of value, and a new objection that the proofs were not under 
seal is the only one relied on: Held, that having made a specific 
objection, which has been raised, all others must be deemed to 
have been waived. 


Ayres vs. Hartford Ins. Co., 17 Iowa, 176 ; Young vs. Hartford Ins. Co., 
45 Iowa, 377. 


Williams vs. Niagara Ins. Co. 


PROOFS OF LOSS. 


$7. Fime— Construction of Policy Provision as to Notary.— 
A provision in a policy of insurance that in case of loss the proof 
of loss “ must be made before the nearest magistrate or notary 
public,” should receive a liberal construction. Its object is sim- 
ply to prevent the assured from selecting the magistrate. A 
short distance is not material. 


Williams vs. Niagara Ins. Co. 
—§s 


§8. Fire —Demurrer.— What Facts Amount to a Waiver.— 
An amendment to a declaration on a policy of insurance to the 
effect that the insurance company absolutely declined to pay the 
loss stipulated for by the policy, and thereby waived the prelimi- 
nary proof provided for, on general demurrer to the declaration 
as amended, will be held to mean that the absolute refusal to pay 
was within the sixty days limited for such preliminary proof, as 
no subsequent refusal would work such waiver, and the demurrer 
was properly overruled. Charges of the court that the produc- 
tion in evidence of the policy, together with proof that the plain- 
tiff was owner of the property insured ; that the property was 
destroyed and lost bona jide by fire, within the time limited in the 
policy, with satisfactory proof of its value, and of compliance 
with all the conditions required on the happening of loss, or a 
waiver of the same, would, in the absence of a defence, entitle 
the plaintiff to a recovery, and if the plaintiff's case fails in any 
of the particulars, she cannot recover; and that every insurer 
has the right to prescribe regulations as to notice and prelimi- 
nary proof of loss, which must be substantially complied with 
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by the assured, provided the same are made known at the time 
of the insurance, and are not materially changed during the ex- 
istence of the contract, but that an absolute refusal to pay waives 
a compliance with these preliminaries; and that if the loss oc- 
cured, and the defendant, or its authorized agent, had notice of 
the fact, and he viewed the premises, and an appraisement was 
agreed on or had, and the matter discussed and papers prepared 
or presented relative to the loss, and these negotiations were 
terminated by an unconditional announcement from the defen- 
dant or its agent to the other party that defendant would not pay 
because of defect of title or some point relative to assignment of 
the policy, and making no allusion to any other objection, this 
would amount to the absolute refusal to payment by the law, and 
would be a waiver by defendant of all conditions as to notice 
and preliminary proof of loss ; are not illegal but contain a clear 
statement of the law of the case at bar under the facts disclosed 
by the record. 


Aitna Ins. Co. vs. Stanton. 
August term, 1878. 


STATUTE. 


§9. Fire. — Construction of Wis. as to Foreign Corporation 
in Case of Non-payment of Loss.—Luty of Commissioners.—It 
is the duty of commissioners of insurance in Wisconsin to prose- 
cute companies or their agents for penalties incurred by them 
under Sec. 1974, Rev. Stats. 2. Said Sec. 1974 provides that 
no corporation doing insurance business in this State, against 
which a final judgment shall have been recorded in any court of 
this State, shall, after sixty days from the rendition of such judg- 
ment, and whilst the same remains unpaid, issue any new policy ; 
and ch. 171 of 1879 requires the commissioner of insurance to 
revoke the authority of any foreign insurance company to do 
business in this State, upon its persistent violation of any law 
regulating such corporation. Held, that where, after judgment 
against a foreign insurance company in a lower court, it has in 
good faith taken an appeal and given the required undertaking 
for payment of the judgment if affirmed, it is under no obligation 
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to pay the judgment pending the appeal, and the statutes cited 
do not apply. 


State vs. Spooner. 
Opinion filed 1879. 


SUICIDE. 


$10. Lire.—Sane or Insane.-—Construction of Policy.—For- 
feiture.—A clause in a life insurance policy provided that “ in 
case of the death of the insured by his own act or intention, sane 
or insane,” the company should not be liable for the sum insured, 
but only for the net value of the policy at the time of the death. 
Held, that the above provision avoided the risk as to the sum in- 
sured in the case of an intentional self-destruction by an insane 
man, 7e., if the assured, at the time of causing his own death, 
was conscious of the physical nature and consequences of his 
act, and intended to put an end to his own life, although he was 
not conscious of the moral quality or criminality. 

Citing and discussing Borradale vs. Hunter, 5 Man. & Gr., 639 ; Clift vs. 
Schwabe, 3 Man. Gr. & Scott, 483 ; Dufaur vs. Professional Life Ins. Co., 
25 Beav., 599 ; Dean vs. Mutual Life Ins. Co., 4 Allen, 96; Cooper vs. 
Mass. Mut. Life Ins. Co., 102 Mass., 227; Nimick vs. Mutual Benefit Life 
Ins. Co., 1 Big. Cas., 689 ; Gay vs. Union Mutual Life Ins. Co.. 2 Id., 4; 
Van Zandt vs. Mutual Benefit Ins. Co., 55 N. Y., 169; American Life Ins. 
Co. vs. Isett, 74 Penn. St., 176 ; Hartman vs. Keystone Ins. Co., 21 Penn. 
St., 466 ; Eastabrook vs. Union Ins. Co., 54 Maine, 224; Life Ins. Co. vs. 
Terry, 15 Wall, 580; Brested vs. Farmers Loan and Trust Co., 4 Seld., 
299 ; Bigelow vs. Berkshire Life Ins. Co., 3 Otto, 284, 4 Cent. L. J., 53; 
Pierce vs. Traveler’s Life Ins. Co., 34 Wis., 389 ; Chapman vs. Republic 
Life Ins. Co., 5 Big. Cas., 110; De Gogorza vs. Knickerbocker Life Ins. 
Co., 65 N. Y., 232. 

Adkins vs. Columbia Life Ins. Co. 

Rep’d Jour’l p. 897. 


TAXATION. 


g ll. Firre.— Construction of Rhode Island Statute as to Mutual 
Corporations.—The word “ inhabitants” in Gen. Stat. R. I. cap. 
38, § 1, includes corporations. A mutual fire insurance company 
is, in Rhode Island, taxable for the amount of its corporate prop- 
erty, less its declared dividends and its debts. Such corporate 
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property, although personalty, is not taxable to the members of 
the corporation. The only remedy for over-taxation in Rhode Is- 
land is that given by Gen. Stat. R. 1. cap. 40, §§ 6, 7, 11, 12. 
Tripp City Treasurer vs. Merchants’ Mut. F' .Ins. Co. 
Decision rendered July 26, 1879. RB. 1.8. C. 


TITLE. 


$12. Fire. — Right of Dower does not affect—Warranty.— 
Representation.— Excessive Valuation.—Conflicting Evidence.—If 
the application for a policy is made a part of the policy, and is a 
warranty, and covers the applicant’s interest in, and title to the 
property, and his answer to the question, “ What is your inter- 
est in the title to the property to be insured ?” is “ Fee simple :” 
Held, the fact that the wife of a former owner of the property, 
wno is still alive, has a contingent right of dower in it, does not 
affect the applicant’s interest in, or title to the property. Nor is 
it such an encumbrance as not being mentioned in his answer 
will be a breach of the warranty. 

Wilson vs. Davidson, 2 Rob. R. 405 Greenl. Cruise Title Dower, ch. 3, 
sec. 1; 4 Munf., 382; 4 Seld., N. Y., 110; 44 Missouri, 512, 515. 1 Bish- 
op on Law of Married Women, 2348, and cases cited. 

If in such case the application is not a warranty, the failure 
to mention the existence of such a contingent right of dower, is 
not such a misrepresentation as will avoid the policy. Where 
the case is submitted to the court, and the evidence as to the 
value of the property insured is conflicting, the Appellate Court 
cannot interfere with the judgment of the court below on the 
ground the judgment is excessive. 

Southern Mut. Ins. Co. vs. Frear, 29 Gratt., 261.°' 

Southe-n Mut. Ins. Co. vs. Kloeber. 

Rep’ Jour’l, p. 30. Va. 8.C. A. 


§13. Fire.—Misrepresentation as to Incumbrance avoids Pol- 
icy in case of Warranty.—Policy avoided in Part, avoided in 
Whole when.— Knowledge of Agent.—The question in the appli- 
cation, “Is your property encumbered, by what, and to what 
amount, and to whom ?” was answered, “ Mortgage of $1,200.” 
Held, that the answer was a material representation, which if 
false, avoided the policy. 
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Ryan vs. Springfield F. & M. Ins. Co., 46 Wis., 671. 

The application was made a warranty, and was filled up by the 
agent. Held, that if he failed to inform the agent of other in- 
cumbrances the policy was void, and in case of disputed evi- 
dence on this point, the question of fact was for the jury. 

Cooper vs. Farmers’ Fire Ins. Co., 50 Penn. 8., 297 ; Ryan vs. Ins. Co. 
supra ; Davenport vs. New Eng. Ins. Co., 6 Cush., 340 ; Haywood vs. Same, 


10 Cush., 444; Wilber vs. Bowdich M. Ins. Co., Id., 446; Towre vs. 
Fitchburg M. Ins. Co., 7 Allen, 51. 


Held, that where the policy was on real estate and contents 
therein, a misrepresentation of title which avoided it as to the 
first, avoided it in toto. 

Hinman vs. Hartford Fire Ins. Co., 36 Wis., 159. Lovejoy vs. Au- 
gusta M. Fire Ins. Co., 45 Maine, 472; Day vs. Charter Oak F. & M. Ins. 
Co., 51 do, 91. 

Held, that where a policy covers personal property in a build- 
ing, and other property is subsequently added to which the risk 
would attach under the general language used, and such addi- 
tion is subsequently mortgaged without consent, in violation of 
the policy provision, a claim for damage to such mortgaged por- 
tion will work a forfeiture of the whole insurance ; but the rule 
would be otherwise if the insured made no claim that such mort- 
gaged portion was covered. 


Schumiich vs. American Ins. Co. 
Rep’d Jour’l, p. 56. Wis. 8. 0. 


§14. Fire.—O/ Consignee in goods to be sold on Commission.— 
Insurable Interest.—Construction of Policy.—A consignee of goods 
delivered to be sold on commission, has an insurable interest in 
such goods. As a general rule, an insurance on the “stock of 
goods ’’ of a merchant, means such goods as he may from time to 
time buy in the ordinary course of business. But such a policy 
issued to forwarding and commission merchants may cover 
goods delivered for sale on commission if such were the inten- 
tion of the parties. Goods which are charged to a firm, when 
delivered with the understanding that they are to account for 
the goods at the prices charged, if sold, and if not sold to remain 
subject to order, are held by the firm, not as owners, but as 
consignees. Quere, whether extent of interest need be set forth 
in application or policy. 
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2 Pet. 25, that it is, and contra, 1 Sandf. 551; 12 Wend. 507 ; 13 Mass, 
61; 1 Caines, 276 ; 1 Johns. 276; Phillips on Ins., 64,94, 41; 2 Am. L. C. 
930. : 

Planters’ Mut. Ins. Co. vs. Engle. 

Rep’d Jour’l, p. 71. Mp. C. A. 


§ 15. Fime—Sole and Unconditional Ownership.— Bill of 
Sale by way of Security not a Vivlation of Policy Provision. — 
If a bill of sale of personalty be made to secure the vendee for a 
loan of money, the possession to remain in the vendor, and th» 
property be afterwards insured in the name of the vendor, the 
policy is not void under a condition that if the interest of the 
assured be other than the entire, unconditional and sole owner- 
ship, it must be so expressed in the policy, otherwise the policy 
is to be void. Such a transfer was a mere security in the nature 
of a chattel mortgage, and the vendee had, at most, but a special 
or qualified right of property in the effects. 


Hill vs. Cumberland Valley Mut. Prot. Co., 9P. F. Smith, 474 ; Ins. Co. 
vs. Wilgus, 7 W. N., 24. 


Kronk vs. Birmingham F. Ins. Co. 
Rep’d Jour’l, p. 26. 


VACANT. 


§16. Fire.— Perol and Written Contract. — Agreement with 
- Agent.—The policy stipulated that the consent of the company 
should be necessary to allow the premises to become or remain 
‘ unoccupied. At the time of making the application, the agent 
agreed with the assured that the building might remain unoccu- 
pied for thirty days. Held, that the argument that the contract 
being partly written and partly parol is therefore invalid, will 
not apply. Notice to the agent is notice to the company, and is 
binding on it, 

Vicle vs. Germania Ins. Co., 26 Iowa, 9; Young vs. Hartford Ins. Co., 
Bartholomew vs. Merchants’ Ins. Co., 25 Iowa, 507; Altman vs. Phoenix 


Ins. Co., 27 id.,'208 ; Miller vs. Mutual Ins. Co., 31 id., 216; Boecher vs. 
Hawkeye Ins. Co., 47 Iowa, 256. 


Williams vs. Niagara Ins. Co. 
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WIFE’S POLICY. 


§17. Lire.—Construction of Policy and of Illinois Law.—- 
Rights of Parties.—A benevolent society, in Illinois, issued to B. 
a certificate agreeing with him, his heirs, executors, administra- 
tors and assigns, that it would pay to his wife, naming her, or 
his legal representatives, a certain sum of money, to be ascer- 
tained in the manner pointed out in the certificate, upon notice 
and evidence of B.’s death. After the certificate was given by 
the society, the wife of B. died and he married again, and died, 
leaving a widow, and one son born of the first marriage. The ad- 
ministrator of the estate, a citizen of Colorado, took letters of 
administration there, B. having died intestate. . The son claimed 
the whole as the sole heir of his father. The widow claimed a 
part of the money as being entitled under the law of Illinois 
to acertain proportion of the personal estate of her deceased 
husband, and the administrator claimed the whole as the gen- 
eral representative of the estate, and as coming within the mean- 
ing of the clause in the certificate which declares that it is to 
be paid to the first wife by name, or to B.’s legal representative. 
Held, that as it is uncertain to the court what are the rights of 
the parties, these must be decided by a State court, pending 
which the money must be paid to the administrator upon his fur- 
nishing security to abide by the decision. 

Citing and discussing Loos vs. John Hancock Mutual Life Ins. Co., 41 
Mo. R., 538; Kentucky Masonic Mutual Life Ins, Co. vs, Miller, 18 Bush, 
R., 489; Wason vs. Colburn, 99 Mass. R., 342 ; Couch vs. St. Louis Mutual 
Life Ins. Co., 88 Ill. R., 251 ; N. Y. Life Ins. Co. vs. Flack, 3 Md. R., 341. 


lil. Masonic Benev. Society vs. Bovth, et al. 
Decision rendered Nov. 24, 1879. U.8.C.C., N. D., Inn. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


CORRECTION. 


By a typographical error, the case of Enterprise Ins. Co. vs. Parisol, on page 
897 of the December number, was accredited to the Supreme Court of Vermont 
instead of the Supreme Court of Ohio, as it should have been, As the appeal was 
from the Cincinnati Superior Court, the error was obvious,—Ep. Ins, L. J. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marca Term, 1878. 


HENRY K. JOHNSON, er. at. } 


vs 
UNION MARINE & FIRE INS. Pe, 


The policy covered the billiard tables, liquors, fixtures, and furniture of a bil- 
liard saloon and bur-room. The billiards were kept without the license re-* 
quired by the laws of Massachusetts. 

Held, that as the object of the insurance was to make an illegal business safe and 
profitable, the policy was illegal as to the billiards and the whole business be- 
ing one, the contract was wholly void. 


Exceptions overruled. 
* Decision rendered Oct. 25, 1879, 
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Gray, C. J. 

It being admitted that, when the defendant made this policy to the 
plaintiff, the billiard tables, balls and cues were kept by the plaintiffs, 
without license, for the purpose of playing at billiards for hire, gain 
or reward, in violation of the Gen. Sts. Chap. 88, § 70 ; that the intoxi- 
cating liquors were owned and kept for sale by both plaintiffs, al- 
though only one of them had a license under the St. of 1875, Chap. 
99 ; and that the fixtures, furniture and pictures were used by the 
plaintiffs by way of furnishing and adorning the room occupied by 
them as a billiard saloon, and as a bar-room, the case is governed by 
the decision of this court in Kelly vs. Home Ins. Co., 97 Mass., 288. 
The grounds on which that decision was placed were that the object 
of the assured, in obtaining the policy, was to make their illegal busi- 
ness safe and profitable, and that the direct and immediate purpose 
of the contract of insurance being to protect and encourage an un- 
lawful traffic, the contract was illegal and void, and the policy never 
attached. In the present case, the keeping of the billiard tables for 
hire, and of the liquors for sale being carried on as one business, and 
the policy being illegal as to the former, at least, the whole contract is 
void 

Exceptions overruled. 





1880.] Waterhouse vs. Gloucester Fire Ins. Co. 


SUPREME COURT OF MAINE. 


WATERHOUSE } 


Vs. > 
GLOUCESTER FIRE INS. 00.*} 


An insurer may insert a binding clause in the policy determining the policy 
upon a change of title without his written consent. 


A change in the property which shall not materially increase the risk, as set 
out in the Maine statute, has reference not to a change of title, but to the 
use of the property. 


Action of assumpsit on a policy of insurance issued to one Skill- 
ings, who before the loss had conveyed the premises insured and as- 
signed the policy to the plaintiff. The policy, among other things, 
contained this clause : “If this policy shall be assigned without the 
written consent of this company * * * the liability of the company 
shall thereupon cease and determine, and this policy shall be null 
and void.” 


E. Eastman and R. P. Tartey, for Plaintiff. 
J. M. Goopwiyx and W. F. Lunt, for Defendants. 


Appteton, C. J., after stating the facts. 

By the common law, an insurance company may insert a clause 
like that in the policy under consideration, and it will be binding 
upon the parties. No written consent of the defendant company 
has been obtained. No action, then, can be maintained in the name 
of the assignee. Jessel vs. Ins. Co., 3 Hill, 88 ; Pollard vs. Ins. Co., 
42 Me., 227. Indeed, by such assignment the policy is forfeited. 
As Bronson, J., remarks, in Smith vs. Ins. Co., 3 Hill, 510, “ the pavr-. 


* Decision rendered April 24, 1879. Reported in 69 Maine. 
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ties have in strongest terms declared that the policy shall imme- 
diately, and without any act on the part of the company, become im- 
mediately void, and it is difficult to see how anything short of a new 
creation could impart life to this dead body.” Such is the common 
law. Upon examining the statutes relating to “insurance and in- 
surance companies,” R. S. c. 49, there will be found no prohibition 
against the insertion of such a stipulation as is found in the policy 
under consideration. By § 19, statements of description and value 
are declared representations and not warranties, and no omissions or 
mistakes or concealments of the insured shall vacate the policy, un- 
less they are fraudulent, or increase the risk. But in this section are 
found these words : “ A change in the property insured, its use or 
occupation, or a breach of any of the terms of the policy by the in- 
sured, shall not affect the policy, unless they materially increase the 
risk.” “A change in the property insured, its use and occupation,” 
relates to a change of its structure, or of its use or occupation. It 
does not refer to the title. The section assumes the existing policy 
between the parties to it, and acts upon it. It refers to the parties 
originally contracting, not to those unknown to the party insuring. 





Adkins vs. Columbia Ins. Co.. 


SUPREME COURT OF MISSOURI. 


Appeal from the Circuit Court of Henry County. 


ADKINS 
Us. 


COLUMBIA LIFE INS. CO.* 


A clause in a life insurance policy provided that ‘‘ in case of the death of the in- 
sured by his own act and intention, sane or insane, ’ the company should not be 
liable for the sum insured, but only for the net value of the policy at the time 
of the death. 

Held, that the above provision avoided the risk as to the sum insured in the case 
of an intentional self destruction by an insane man, i. ¢., if the assured, at the 
time of causing his own death, was conscious ef the physical nature and conse- 
quences of his act, and intended to put an end to his own life, although he was 
not conscious of the moral quality or criminality of such act. 


Watpo P. Jounson, for Appellant. 
F. E. Savace and W. L. Srewarr, for Respondents. 


Hoven, J. 

This was an action on a policy of insurance issued to the plaintiff on 
the life of her husband, Henry G. Adkins. It appears from the 
agreed statement on which this cause has been submitted, that said 
Adkins committed suicide ; “that at the time he committed suicide 
he was insane ; that his mind was so far impaired that he did not 
understand the moral character, the general nature and consequences 
of the act ;, that the act of self-destruction was the result of his insane 
condition of mind.” 

The policy sued on contains the following clause and exception, to 
wit : “Provided always, and it is hereby declared to be the true in- 


* Opinion filed Nov.'17, 1879. From Central Law Journal. 
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tent and meaning of this policy, and the same is accepted by the as- 
sured upon these express conditions: That in case of the death of 
said insured by his own act and intention, whether sane or insane, or 
by the use of intoxicating drinks, opiates, or narcotics, it is expressly 
stipulated and agreed by all parties in interest that the company shall 
not be liable for the sum insured by said policy, but the company will 
pay, and the parties in interest will accept in full discharge and satis- 
faction of said policy, a sum equal to the net value of this policy at 
the time of the death of said insured, computed on the American table 
of mortality, with interest at six per cent.” The defendant admitted 
it was liable for the net value of the policy at the time of the death 
of the insured, and tendered the same in court, with costs, which was 
refused. The plaintiff recovered judgment for the full amount of the 
policy, and the defendant has appealed. 

The rights of the parties depend upon the meaning to be attached 
to the words “ in case of the death of said insured by his own act and 
intention, whether sane or insane,” contained in the clause of the 
policy above quoted. 

In the leading case of Borradaile vs. Hunter, 5 Man. & Gr., 639, 
the words avoiding the policy were, “in case the assured shall die 
by his own hands.” The court declared these words to be equivalent 
to the words “shall die by his own act,” and held that as the assured 
had intentionally destroyed himself, though he was at the time incapa- 
ble of distinguishing between right and wrong, the policy was void. 
It appeared from the evidence in that case that Mr. Borradaile threw 
himself from the parapet of Vauxhall bridge into the river Thames and 
was drowned. Erskine, J., said the words of avoidance “ were large 
enough to include all intentional acts of self-destruction, whether 
criminal or not ; if the deceased was laboring under no delusion as to 
the physical consequences of the act he was committing—if he knew 
that it was water into which he was about to throw himself, and that 
the consequences of his leaping from the bridge would be his death, 
and if he voluntarily threw himself from the bridge into the water, in- 
tending by so doing to drown himself—the question whether he had, 
thereby, been guilty of a crime, as felo de se, or whether if he had at 
that time destroyed the life of another instead of his own he was in a 
state of mind to be morally and legally responsible for his acts was 
irrelevant to the question before the jury ; that the state of mind of 
the assured was only material for the purpose of ascertaining whether 
the act of self-destruction was a voluntary and wilful act for the pur- 
pose of destroying his life.” This decision was afterwards followed in 
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Clift vs. Schwabe, 3 Man. Gr. & Scott, 483, and in Dufaur vs. Profes- 
sional Life Ins. Co., 25 Beav., 599. The rule thus established in Eng- 
land has been adopted in this country in the following cases: Dean 
vs. Mutual Life Ins. Co., 4 Allen, 96; Cooper vs. Mass. Mutual Life 
Ins. Co., 102 Mass., 227 ; Nimick vs. Mutual Benefit Life Ins. Co., 1 
Big. Cas., 689 ; Gay vs. Union Mutual Life Ins. Co., 2 Id., 4, and Van 
Zandt vs. Mutual Benefit Ins. Co., 55 N. Y., 169. The case of Ameri- 
can Life Ins. Co. vs. Isett, 74 Penn. St., 176, virtually supports the 
rule, but the case of Hartman vs. Keystone Ins. Co., 21 Penn. St., 
466, merely decides that if the insured committed suicide by swal- 
lowing poison, he died by his own hand. The rule is denied in Easta- 
brook vs. Union Ins. Co., 54 Maine, 224, and in Life Ins. Co. vs. Terry, 
15 Wall., 580. 

The case of Brested vs. Farmers Loan and Trust Co., 4 Seld., 299, 
has been cited by Mr. Justice Hunt in Life Ins. Co. vs. Terry, as being 
in opposition to the rule laid down in Borradaile vs. Hunter, but it has 
been satisfactorily shown by the Court of Appeals of New York in 
Van Zandt vs. Mutual Benefit Life Ins. Co., that there is no real con- 
flict between the cases. In the case of Life Ins. Co. vs. Terry, the 
words of avoidance were, “ shall die by his own hand,” and the court 
held that these words referred to an act of criminal self-destruction 
only, and not to the voluntary death of one who did not realize or 
understand the moral quality of his act. The court said: “Ifthe 
death is caused by the voluntary act of the assured, he knowing and 
intending that his death shall be the result of his act, but when his 
reasoning faculties are so far impaired that he is not able to under- 
stand the moral character, the general nature, consequences and affect 
of the act he is about to commit, or when he is impelled thereto by 
an insane impulse which he has not the power to resist, such death 
is not within the contemplation of the parties to the contract, and the 
insurer is liable.” 

The words “by his own act and intention,” used in the policy be- 
fore us are equivalent to the words “by his own hand,” and as to the 
meaning to be given to these words when standing by themselves, 
there is, as an examination of the cases cited will show, an irreconcil- 
able conflict of opinion, those on one side maintaining that the policy 
would be avoided if the assured at the time of causing his own death 
was conscious of the physical nature and consequence of his act, 
and intended, thereby, to put an end to his own life—tkose 
on the other side maintaining that the policy would not be avoided 
unless the insured was also conscious of the moral quality or 
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riminality of such act. The policy before us, however, goes further 
than any of those considered in the foregoing cases, and provides that 
it shall be void if the assured shall die “ by his own act and intention, 
sane or insane.” And if it be permissible for life insurance companies 
to insert such a stipulation in their policies, it is manifest that the only 
question which can arise thereon, in the event of the suicide of insured, is 
whether the act of self-destruction was intentional, or in the words of 
Erskine, J., whether it was “the voluntary and wilful act of a man 
having at the time sufficient powers of miud and reason to understand 
the physical nature and consequences of such act, and having at the 
time a purpose and intention to cause his own death by that act ; and 
that the question whether he was at the time capable of understand- 
ing and appreciating the moral nature and quality of his purpose is 
not relevant to the inquiry, further than as it might help to illustrate 
the extent of his capacity to understand the physical character of the 
act itself.” 

The words “ by his own act and intention” are, as has already 
been said, equivalent to the words of avoidance construed by the Su- 
preme Court of the United States in the case of Life Insurance Com- 
pany vs. Terry, and the addition thereto of the words “sane or insane ” 
in the policy before us conclusively shows that it was the purpose of 
the defendant in this case to avoid the risk of intentional destruction 
by an insane man, and we are of the opinion that the addition of the 
words is adequate to the accomplishment of that purpose. It has 
been expressly so decided by the Supreme Court of the United States 
in a very lucid opinion by Mr. Justice Davis in the case of Bigelow vs. 
Berkshire Life Ins. Co.,3 Otto, 284, 4 Cent. L. J., 53. To the same 
effect also are Pierce vs. Traveler’s Life Ins. Co., 34 Wis., 389, and 
Chapman vs. Republic Life Ins. Co., 5 Big. Cas., 110. The commis- 
sion of Appeals of New York in the case of De. Gogorza vs. Knicker- 
bocker Life Ins. Co., 65 N. Y., 232, go farther than the Supreme 
Court of the United States in the Bigelow case, and hold that a policy 
which provides that the insurer shall not be liable if the assured “ shall 
die by his own hand or act, sane or insane ” is avoided “ if death en- 
sues from any physical movement of the hand or body of the as- 
sured proceeding from a partial or total eclipse of the mind.” 

The rule laid down by the Supreme Court of the United States in 
the Bigelow case is the rule which we think is properly applicable to 
the policy now under consideration, while the words “ his own act and 
intention,” have been construed to mean no more than the words 
“his own act,” on the ground that the word “ act” necessarily implies 
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intention. Chapman vs. Republic Life Ins. Co., supra. Yet the ad- 
dition of the word intention shows that the parties were solicitous to 
avoid all questions as to whether the policy was to be avoided by the 
physical act simply of the assured when unaccompanied by any cor- 
responding intellectual purpose or act of the mind, Nor do we see 
any reason why a life insurance company may not stipulate against 
voluntary and intentional self-destruction. The courts have repeated- 
ly recognized their right to stipulate against numerous kindred risks, 
and we see no difference in principle between stipulating against a 
voluntary death by poison or by violence, and voluntary death by 
opium or habitual drunkenness. In either case the avoidance of the 
policy proceeds upon the theory that it was within the power of the 
assured to avoid death by such instrumentalities and therefore his 
duty to do so. 

There is some difficulty, however, in applying to the admitted facts 
of this case the construction which we have given to the language of 
the policy here sued on, in consequence of a want of perspicuity in 
the language of Mr. Justice Hunt in Terry vs. Life Ins. Co., hereto- 
fore quoted, a portion of which has been adopted by the parties to 
to this suit as descriptive of the state of mind of the insured at the 
time of his death. We think with Rappallo, J., in Van Zandt vs. Mu- 
tual Benefit Life Ins. Co., supra, that this passage, literally construed, 
includes several conditions which cannot co-exist. We copy his 
comment: “It can be conceived that the act might have been volun- 
tary, and the self-destruction intentional, though the assured failed to 
appreciate its moral character, but it is difficult to conceive how 
the act could have been voluntary and intentional when the facul- 
ties of the deceased were so impaired that he was not able to un- 
derstand the general nature, consequences and effect of the act he 
was about to commit, or when he was impelled thereto by an insane 
impulse which he had not the power to resist.” In order to make 
the extract from the opinion of Mr. Justice Hunt consistent with it- 
self the words, ‘general nature, consequences and effect of the act’ 
must be taken to be an amplification of the words ‘ moral charac- 
ter’ immediately preceding, and to refer to the moral nature, moral 
consequences and effect of the act ; and the last alternative must be 
regarded as an independent statement of manner of the death of the 
assured because it is impossible that the death could be ‘caused by 
the voluntary act of the assured’ when he was ‘impelled thereto by 
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an insane impulse which he had not the power to resist.” Besides 
this is evidently the construction put upon this passage by the Su- 
preme Court of the United States in the subsequent case of Bige- 
low vs. Berkshire Life Ins. Co., supra. 

The language of the agreed statement denoting the state of mind 
of the assured, having been adopted from the opinion in Terry vs. In- 
surance Co., must be regarded as having been used by the parties in 
the sense in which it was employed in that opinion, and as it ap- 
pears from such statement so construed that the mind of the assured 
was only so far impaired that he did not understand the moral 
quality and consequences of his act, it follows, from the views we 
have expressed, that the defendant is not liable for the full amount 
of the policy. 

The judgment will therefore be reversed and the cause remanded, 
with directions to the Circuit Court to enter a judgment against the 
defendant for the net value of the policy at the time of the death 
of the insured. All concur. 





Phenix Ins. Co. vs. Duff. 


SUPREME COURT OF ILLINOIS. 


PHQCENIX INS. CO. 
vs. 


DUFF, Apm’r.* 


Default admits material allegations and leaves nothing but the assessment of dam 
ages to be determined. 


Averments of loss need not set forth value of each article of property destroyed. 


Averments of existence of policy are not necessary when date and duration of pol 
icy and date of fire are given. 


When the declaration avers that no other insurance existed, this obviates the ne- 
cessity of a statement as to amount of other insurance in proof of loss, 


It is not necessary to aver that the notary, before whom proof of loss is made, is 
disinterested ; the company must prove him to be interested. 


Craia, J. 

This was an action brought by John D. Perkey against the Phoenix 
Insurance Company on a policy of insurance issued on the 6th day of 
December, 1875, under which the plaintiff was insured in the sum of 
$1,800 against loss by fire, $600 on a one-story frame building, occu- 
pied by the assured asasaddlery, $1,100 on stock of saddles and har - 
ness, and $100 on harness makers’ tools. The insurance company in- 
terposed no plea to the declaration, a default was taken, the evidence 
heard, and the damages assessed at $1822.50, the amount of the pol- 
icy, and interest from the time of the loss. Under our practice the 
default admitted every material allegation of the declaration, and 
left nothing but the assessment of the damages to be determined, as 
decided in Cook vs. Shelton, 20 Ill., 107, and subsequent cases. The 
only question which can arise upon this appeal, therefore. is whether 
the declaration is sufficient to support the judgment, and whether 


* Decision rendered Oct. 3, 1879. 
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there was error in the assessment of the damages. It is contended 
by appellant that the declaration is fatally defective, for the reason 
that it fails to aver the separate value of each class of property which 
was destroyed. 

The policy was set out in hc verba in the declaration and it con- 
tains the following provision: “By this policy of insurance the Phe- 
nix Insurance Company, in consideration of fifty-seven dollars to them 
in hand paid, the receipt of which is hereby acknowledged, do insure 
John D. Perkey, of Clay City, Illinois, against loss or damage by fire 
to the amount of 1,800 for the period of one year, as follows : $600 on 
his one-story frame shingle roof building, occupied by the assured as 
a saddlery and harness store ; $1,100 on his stock of saddlery and 
harness, and $100 on his harness maker’s tools, all contained therein.” 
The declaration after setting up the policy, contains this averment : 
“The plaintiff avers that after the time of the making of said policy 
and from thence until the time of the happening of the loss, and dam- 
age hereinafter mentioned, he had an interest in the said property to 
the amount of the said sum, so by the defendant assured thereon as 
aforesaid, and the plaintiff further avers that on the 19th day of 
April, 1876, the said property was consumed and totally destroyed 
by fire.” While this averment is not as specific as it might be in re- 
gard to the value of each article of property at the time of the loss, 
yet we are of opinion that it isin substance sufficient when consid- 
ered in connection with the policy which was set out in the declara- 
tion. There was $600 on the building, $1,100 on the stock, and 
$100 on tools, as appears from the policy. Now it is averred that 
plaintiff had an interest in said property at the time of the loss to the 
amount of said sum insured thereon as aforesaid, and that said prop- 
erty was totally destroyed—that is the building on which his interest 
was $600, and the stock in which his interest was $1,100, and his tools 
in which his interest was $100. Doubtless the meaning of the pleader 
would have been plainer, had he averred the separate value of the 
building, the stock and the tools at the time the property was de- 
stroyed, yet we do not regard the averments contained in the declar- 
ation as a subst antial departure from those suggested. 

It is next contended that the declaration is insufficient because it 
does not aver that the loss occurred during the time the policy was 
in force. The declaration was that the policy was issued December 
6th, 1875, for one year, and the loss occurred on the 19th day of 
April, 1876. It is true it is not in those precise words averred that 
the policy was in force when the loss occurred, but facts are set up 
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which show affirmatively that it was in force at that teme, which is all 
that was required. 

The next objection to the declaration is that the notice and proofs 
of loss, as averred in the declaration, did not disclose whether there 
was any other insurance on the property, nor did it appear that the 
notary who made the certificate of loss was disinterested. The dec- 
laration averred in express terms that there was no other insurance 
on the property, and this obviated the necessity of a statement in the 
proof of loss of what other insurance had been made in the property 
and giving copies of the written portions of such policies. It is true 
the declaration does not aver that the notary, before whom the proofs 
of loss were made, was disinterested, but we do not regard that as a 
substantial defect in the declaration. It is averred in the declaration, 
that proof of loss was made out before a notary, resident of the place, 
of the fire as required by the policy. Ifthe notary was interested in 
the loss or related to the assured, that was a matter to be established 
by the company as a defense to the recovery on the trial. In regard 
to the assessment of damages the record discloses no error. It was 
proven that the property described in the declaration was burned on 
the 10th day of April, 1876, that it was worth $2,900, and all destroyed; 
that proof of loss was delivered to the agent of the company on the 
7th day of June, 1876. This proof, in connection with the policy 
which was read in evidence, was sufficient to authorize the judgment. 
The judgment will be affirmed. 

Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 
Error to Common Pleas No.1 of Allegheny County. 


KRONK 
vs, 


BIRMINGHAM FIRE INS. CO.* 


If a bill of sale of personality be made to secure the vendee for a loan of money 
the possession to remain in the vendor, and the property be afterwards insured 
in the name of the vendor, the policy is not void under a condition that if the 
interest of the assured be other than the entire, unconditional and sole owner- 
ship, it must be so expressed in the policy, otherwise the policy to be void. 


Such a transfer was a mere security in the nature of a chattel mortgage, and the 
vendee had at most but a special or qualified right of property in the effects. 


When it is error to withdraw facts from the jury. 


Jovenant upon a policy against fire, upon furniture, etc., in a hotel, 
issued April 13, 1875, to Wm. Kronk, and C. Conway. 

There was nothing in the case to show Conway had acquired any 
interest, or whether he had any in the property insured, except that his 
name appeared in the policy, and that on April 20th, he assigned hisin- 
terest therein to Mrs. Kronk. The case turned upon a defense based 
upon a condition of the policy, which prescribed “that if the interest 
of the assured in the property be any other than the entire, uncondi- 
tional and sole ownership of the property for the use and benefit of the 
assured, it must be so represented to the company, and so expressed 
in the written part of this policy, otherwise the policy shall be void.’ 

By bill of sale dated April 3, 1875, Kronk and wife sold the furni- 
ture, etc., in the hotel, to Adam Bonscheier, “ to his only proper use and 
behoof ;” it would seem, as he stated, “to secure me ; they to keep 


“* Decsion rendered Oct. 27, 1879. From Pittsburg Legal Journal. 
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possession of the property themselves.” The only testimony as to the 
execution and delivery of the bill of sale was that of the plaintiff's. 
Mr. Kronk testified that the bill was executed on the day of its 
date. 

Mr. Bonscheier stated that he went to the defendant’s office, and 
there saw Mr. Ruske. He went on to say: “I went there, and Isaid 
I got this much money advanced there, and I got a bill of sale, and I 
want this policy transferred in my name soI will be safe to get my 
money.” 

And again : “I told them I advanced the money to buy the hotel 
out, and I had a bill of sale to secure me, and I wanted to get the 
policy transferred too, so I would be safe, so if anything happened I 
would get my money. And another thing I told them before I had a 
bill of sale, I was going to get that if—I told Mr. Ruske before I had 
the bill of sale, that I was going to get that to get safe.” 

On cross-examination, as to the interview with Mr. Ruske, he 
testified : 

“Q. What was the date of your first visit to the insurance com- 
pany? A. Icannot tell you exactly ; it was after this bill of sale was 
made, I am sure. 

Q. How long after that bill of sale? A. I ain’t positive ; it was in 
May, I believe. 

Q. The first visit was in May? A. I cannot tell exactly the month ; 
T ain’t sure ; it was after the bill of sale was made, I was there.” 

Mrs. Kronk testified : 

“The man (Bonscheier) gave me the money to pay for the hotel, 
and I hadn’t the money to pay, and I made that bill of sale, so if any- 
thing should happen, he would have something to go on. 

Q. When was it you made this bill of sale? A. I could not tell 
you when it was exactly. Right after the policy was made. 

Q. Howlong? A. Icouldn’t tell you that. 

Q. A month? <A. Indeed I don’t know no more. I couldn’t tell 
you anything about it any more.” 

The other material facts appear in the opinion. 


W. C. Moretanp, and Hampron & Dauzett, Esas., for Plaintiffs in 
Error. 
Ross & Firzstmmons, and Tuos. M. Marsuatt, Esas., contra. 


Srerritt, J. 
The policy in suit was issued April 13, 1875, by the Birmingham 
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Fire Insurance Company, to Caroline Kronk and C. Conway, indem- 
nifying them against loss or damage by fire, to the amount of $1,250. 
One week thereafter, Conway, with the consent of the company, in- 
dorsed on the policy, assigned his interest therein to Mrs. Kronk, thus 
vesting in her the sole ownership of the policy. The property, con- 
sisting of merchandise and household goods, was subsequently de- 
stroyed by fire, without the fault, so far as appears, of any of the par- 
ties interested in the policy. 

The plaintifis introduced testimony, tending to show that prelimin- 
ary proof of loss was promptly furnished and accepted as satisfactory 
by the company. Inasmuch as the court ruled in favor of the plain- 
tiffs on that subject, and held that the evidence was sufficient to go 
to the jury, the question is not before us. 

The main ground of defense was that Mrs. Kronk had made a bill 
of sale of the property to Bonscheier, the equitable plaintiff, before 
the policy was issued, and hence she was not the entire, uncondition- 
al and sole owner at the time the property was insured. The learned 
judge, after referring to the testimony bearing on this branch of the 
defense, said : “ My view of the law is, that the bill of sale had the 
effect of conveying such title to Adam Bonscheier, and such property 
in the goods and chattels, that the sole, entire and unconditional own- 
ership of the property was not in Mrs. Kronk on the 13th of April, 
1875, the date of the policy of insurance.” He also instructed the 
jury as requested in the defendant’s third point, “That under all 
the evidence in the case, the plaintiff is not entitled to recover,” and 
thus relieved the jury from passing on any question of fact. In this 
we think there was error. 

In the first place, there was testimony before the jury from which 
they would have been warranted in finding that the bill of sale was 
not delivered to Bonscheier until after the insurance was effected. It 
is true, that in the absense of testimony to the contrary, the legal pre- 
sumption would be, that the paper was delivered on the day it bears 
date, April 13, 1875, but Mrs. Kronk testified that it was delivered after 
the policy of insurance was issued, and in this she was to some extent 
corroborated. In fact it was after the policy was issued that she ac- 
quired Conway’s interest in the goods, and had the policy assigned 
to her, as above stated. But however the fact might be, as to whether 
the so-called bill of sale was delivered before or after the insurance 
was effected, was manifestly a question for the jury and not for the 
court. 


If they had found as they might have done, that it was delivered 
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afterwards, the condition as to entire, unconditional and sole owner- 
ship would have been inapplicable, and, on the authority of Hill vs. 
Cumberland Valley Mutual Protection Company, 9 P. F. Smith, 474, 
the policy would not have been avoided by reason of any right ac- 
quired by Bonscheier, under the bill of sale. In that case, it was held 
that a contract for the sale of the insured property and receipt of part 
ofthe purchase money, as between the company and the insured, was 
not an alienation of the property by him, nor a transfer or change of 
ownership, and did not avoid the policy under a condition similar to 
the one now before us. It was there said that “conditions or clauses 
in policies avoiding them in case of alienation, or transfer, or change 
of ownership without the assent of the assurers, are but declarations 
of existing principles of law against insurance without an interesi— 
in other words—gambling policies. * * But, where the interest ex- 
ists, in an undoubted insurable form, in the insured, the objection is 
technical and not to be favored.” 

But, assuming that the bill of sale was delivered before the policy 
was issued, the latier was not void under the condition as to sole and 
unconditional ownership. This principle was recently ruled in the 
Insurance Company vs. Wilgus, 7 W. N., 24. In that case Wilgus had 
purchased property at Orphans’ Court sale, paid one half of the con- 
sideration and was to receive a deed on payment of the residue in one 
year. He took out policies of insurance, containing a clause, like the 
one under consideration, without specifying the nature or extent of 
his interest. It was held that his title, though an equitable one, 
nevertheless vested in him the “ entire, unconditional and sole owner- 
ship, subject to the payment ‘of the balance of purchase money,” and 
that he was entitled to recover. 

In delivering the opinion of the court the present chief justice says, 
“the balance of purchase money was practically an incumbrance. It 
is true the legal title was in the vendors, but they could use it only 
to enforce the payment of the price agreed upon. In this respect it 
is exactly the case of a mortgage, which vests the legal title in the 
mortgagee for some purposes.” 

In the present case the testimony clearly shows that the transfer to 
Bonscheier was, at most, a mere security in the nature of a chattel 
mortgage. He had advanced money to Mrs. Kronk, and she appears 
to have been anxious to make him as secure as possible, and for this 
purpose executed the paper. She still retained the general property 
in the goods as well as the exclusive possession. At most he had but 
a special or qualified right of property which, while the general pro- 
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perty coupled with possession remained in Mrs. Kronk, was insuffi- 


cient to avoid the policy. 
Judgment reversed and a venire facias de novo awarded. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


Apri Term, 1879. 


SOUTHERN MUTUAL INS. ~ 


vs. 


} 
KLOEBER, ror, Erc.* ) 


If the application {for a policy tis made a part of the policy, and is a warranty, 
and covers the applicant’s interest in, and title to the property, and his an- 
swer to the question, ‘‘ What is your interest in the title to the property to be 
insured ?” is ‘fee simple ”— 

Held, the fact that the wife of 2 former owner of the property who is still alive, 
has a contingent right of dower in it, does not affect the applicant’s interest in, 
or title to the property. Nor is it such an incumbrance as not being men- 
tion in his answer will be a breach of the warranty. 

if in such case the application is not a warranty, the failure to mention the 
existence of such a contingent right of dower, 1s not such a misrepresentation 
as will avoid the policy. 

Where the case is submitted to the court, and the evidence as to the value of 
the propeity insured is conflicting, the Appellate Court cannot interfere with 
the judgment of the court below on the ground the judgment is excessive. 


This was an action of assumpsit in the Circuit Court of the city of 
Richmond, brought in June, 1873, by Charles E. Kloeber, for the 
benefit of B. Green, trustee, against the Southern Mutual Insurance 
Company, to recover the amount of the insurance by the defendant 
on the dwelling house of said Kloeber, situated in or near Chatham, 
in the county of Pittsylvania. The defendant pleaded non-assumpsit, 
and it was agreed to dispense with a jury, and that the whole mat- 
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ter of law and fact should be submitted to the court. And the 
court having heard the evidence, rendered a judgment in favor of 
the plaintiff for $3,000, the amount of the policy, with interest from 
the ist of April, 1873, and the defendant excepted, all the evidence 
being set out in the exception, and obtained a writ of error and 
supersedeas. 

It appears that in April, 1869, George W. Hall was the owner of 
the property insured, and by deed of that date he conveyed it with 
several other parcels of real estate, and also personal property, to 
Coleman D. Bennett, to secure the sum of $10,000 to Smithson H. 
Holland. Bennett having died at the June term of the County 
Court of Pittsylvania, Berryman Green was appointed trustee in 
the deed; and in September, 1871, Green sold his house and the 
grounds at public auction, when the plaintiff, Kloeber, became the 
purchaser at the price of $4,060, and executed his bonds for the 
purchase money, payable at six, twelve, eighteen and twenty-four 
months, the trustee retaining the title. At the time of the issue of 
the policy, which is dated the 21st of September, 1872, Kloeber had 
paid but $534 of the purchase money. 


Joun A. Merepita and Geo. B. Harrison, for Plaintiff in Error. 
Ovuitp & Carrineton, for Defendant in Error. 


CuristTIAN, J. 

This case is brought up by a writ of error to a judgment of the 
Cireuit Court of the city of Richmond. 

The defendant in error, in the year 1872, insured his dwelling 
house in the town of Chatham, in the county of Pittsylvania, in the 
company of the plaintiff in error (the Southern Mutual Insurance 
Company), to the amount of $3,000. The house was destroyed by 
fire on the 6th of November, 1872. 

Suit was instituted against the company in the Circuit Court of 
the city of Richmond, and a jury being waived, and the matter of 
law and facts being submitted to the court, a judgment was rend- 
ered against the company for the sum of $3,000, with interest from 
the 1st day of April, 1873, till paid. 

To this judgment a writ of error was awarded by this court. 

The case was argued very elaborately here, both orally and in 
printed briefs. Numerous objections and points of difficulty were 
suggested in argument by the able counsel for the company. It is 
not necessary to notice them all in this opinion. 
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If the judgment in this case can be successfully assailed, it can 
only be done upon one of the three grounds of error set forth in the 
petition filed by the company. 

These three assignments of error are as follows, and will now be 
considered in the order of their assignment: 

I. It is insisted that the policy of insurance in this case is a con- 
tract of warranty; and being a warranty it is of no consequence 
whether the facts stated, or the act stipulated for, are material to 
the risk or not. 

II. It is contended with great earnestness, that if the court should 
hold that the application with the questions and answers do not 
constitute a warranty, but are to be treated as representations only, 
then it is insisted “ that they are false, are misrepresentations, and 
that the plaintiff practised a fraud” upon the company. 

II. That the damages given by the judgment of the court are 
excessive. 

First, then, we have to determine whether the policy in this case 
contains a contract of warranty, and the extent and effect of that 
warranty. 

It is well settled, by numerous decisions, that where the applica- 
tion and conditions annexed are referred to in the policy, they form 
a part of it, and are to be considered as if incorporated in the policy 
itself. In the case before us, we must look first, therefore, to the 
policy, to see how far reference is had to the application, and deter- 
mine the obligations of the insured as stipulated in the application 
with respect to matters referred to in the policy. 

The policy in this case contains the following provision: 

“By this policy of insurance, the Southern Mutual Insurance 
Company of Richmond, Va., in consideration of twenty-two dollars 
and fifty cents to them paid by the insured hereafter named, the 
receipt whereof is hereby acknowledged and premium note of 
dollars and cents by the said company secured, do insure 
Chas. Edward Kloeber, of Pittsylvania county, and State of Vir- 
ginia, against loss or damage by fire and lightning, to the amount 
of $3,000, on the following property, to wit: his two-story brick and 
tinned dwelling house, 45x45, situated in said county, on the west 
side of the public road leading from Chatham to Lynchburg, Va. 
For a more particular description, and as forming part of this policy, 
by which the insured will be bound, reference being had to appli- 
cation and description No. 7721, on file in the office of this com- 
pany.” 
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The application, after setting forth the estimated value of the 
house insured, contains eighteen specific questions and answers, and 
following these questions and answers is the following stipulation: 
“And the said applicant covenants and agrees with said company, 
that the foregoing, together with the diagram hereupon, is a just, 
full and true exposition of all the facts and circumstances in regard 
to the condition, situation, value and risk of the property to be 
insured.” 

In this application, the ninth and tenth questions are as follows: 
“9th Question : What is your title to, or interest in the property to 
be insured? Answer: Fee simple. 10th Question: Is your prop- 
erty encumbered, by what, to whom, and what amount? Answer: 
Vendor’s lien of about $3,500.” 

It is insisted that these questions and answers constitute a war- 
ranty, and that the application being referred to in the policy, forms 
a part of it, and contains an express warranty that these answers 
are in every respect true. It is to be noted that neither in the ap- 
plication nor in the policy is the word warranty or any other word 
of similar import to be found. The only part of the policy which 
refers to-the application, and the only words in the policy upon 
which a warranty can be predicated, are as follows: “For a more 
particular description, and as forming a part of this policy by which 
the insured will be bound, reference being had to application and 
description No. 7721, on file in the office of this company;” and the 
stipulation in the application is limited to “the condition, situation, 
value and risk” of the property insured. 

It is doubtful, to say the least, if this stipulation, together with 
the questions and answers, constitute a warranty, whether such 
warranty extends to and covers the interest in, and title to the prop- 
erty. Conceding that it does, was there a breach of the warranty 
in the fact that Mrs. Hall, the wife of Kloeber’s vendor, had a con- 
tingent right of, dower in the house and lot purchased by Kloeber. 
There can be no breach of warranty unless the statement averred in 
the warranty is shown to be false. The 9th question is, “ What is 
your title to or interest in the property to be insured?” The answer 
is, “Fee simple.” Now, this answer isstrictly true. Mrs. Hall’s un- 
defined and contingent right of dower, a right and interest depend- 
ent upon the contingency of her surviving her husband, certainly 
did not affect the charater of the interest or title which Kloeber 
had in the property. Although she had this contingent right to 
assert her claim of dower against the property, if she should survive 
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her husband, still the estate in Kloeber was a fee simple estate in the 
sense in which he makes the answer. The questions to which he 
subscribed his answers were printed questions, and under the 9th 
question submitted to him were also printed the words, “See 4th 
remark to agents on back of application.” This 4th remark is as 
follows: “In answer to question 9, agents must require applicant to 
state precisely what his title is, whether fee simple or otherwise, if 
realty be the subject of insurance, or whether absolute or otherwise 
if personalty be the subject.” So that the question was limited as to 
the character of his title and nature of his interest. His answer, 
“Fee simple,” was, in the sense in which the question was asked and 
answered, strictly true; and it was no breach of the warranty (if 
warranty it be) to show that Mrs. Hall, whose husband was still liv- 
ing and might survive her (when her right would vanish), had never 
united in the deed to Kloeber’s vendor. That claim, if it ever arose 
and was ever asserted, could not change the nature and character of 
the estate in Kloeber. It would still be an equitable fee simple 
estate. 

But it is insisted that there was a breach of the warranty con- 
tained in the answer to the 10th question, which read as follows: 
“10. Is your property encumbered, by what, to whom, and what 
amount?” Answer: “ Vendor's lien of about $3,500.” It is earnestly 
argued that Mrs. Hall’s contingent right of dower was an encum- 
brance on this property; that the answer was false, and the warranty 
was broken, and the policy, therefore, void. I am of opinion that 
this contingent right of dower was not such an encumbrance as was 
contemplated either by the company or the insured. The very lan- 
guage in which this question is put, indicates that it had reference to 
specific liens or encumbrances capable of being described and esti- 
mated : “Is your property encumbered, by what, to whom, and what 
amount?” This the more certainly appears when reference is made 
to the instructions given by this company to its agents in reference 
to “encumbered” property. This instruction is as follows: 


Fu“§ 8. When property is encumbered, state the whole value of 
the premises, and also the amount of the encumbrance, and to 
whom; and never insure on buildings that are encumbered more 
than the applicant’s interest in the property, unless he will agree 
in the application to assign the policy to the mortgagee as collateral 
security for the same and pay one dollar as recording fee to the 
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agent, and the secretary will then fill up the blank assignment on 
the policy, and record it at the time the policy is issued.” 


Now these stipulations in a policy of insurance, even when they 
amount to warranties, must be reasonably construed, and like all 
other contracts with reference to the subject of the contract and in- 
tention of the parties. 

Now, such an inchoate, contingent right of dower as was in Mrs. 
Hall is defined by Bishop as a mere possibility; not only is it no 
estate, but the right itself is a mere contingent possible thing. If 
the wife dies before her husband all is vanished. oe 

Judge Baldwin defines such a right in the wife as an emanation 
from the ownership of her husband. See Wilson vs. Davidson, 
2 Rob. R. 405. 

Before assignment, even after the death of her husband, the 
widow has no estate in the lands of her husband. It is a mere chose 
in action, and before assignment is strictly a claim. Greenl. Cruise 
Title Dower, ch. 3, sec. 1; 4 Munf., 382; 4 Seld., N. ¥., 110. In a 
recent Missouri case, Bliss J. observed of this sort of inchoate dower 
that it “is not an estate, but a mere contingent claim, not capable of 
sale in execution, nor the subject of grant or assignment. The 
dowress has merely a contingent possibility of interest in the prem- 
ises, but no property, no actual interest in it which is the subject of 
grant or assignment.—44 Missouri, 512, 515. See also 1 Bishop on 
Law of Married Women, § 348, and cases cited. 

Formerly, it was questioned even whether the existence of this 
wnchoale dower could be alleged as a breach of warranty in a deed 
against encumbrances. And while the modern authorities hold that 
a covenant in a deed against encumbrances would embrace the 
inchoate right of dower, none can be found which hold that in a 
policy of insurance the word encumbrance would embrace such a 
claim or interest as a contingent right of a woman whose husband is 
still living. It is plain, that in this case no such claim or interest 
was provided against. The very words used “if encumbered by 
what, to whom, and to what amount?” show beyond all question, 
when taken in connection with the instructions to the agents of the 
company, that reference was had to specific liens or encumbrances 
which could be defined, identified and estimated, and not to a mere 
contingent possibility of interest which would require a skilled com- 
missioner in chancery to ascertain its value, if any it had. 

I am, therefore, of opinion, that the answer of plaintiff in error to 
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this question—viz., Vendor’s lien of about $3,500—was strictly true, 
and that there was no breach of warranty in the fact that Mrs. Hall 
had .an inchoate right of dower in the premises dependent upon her 
surviving her husband. This first assignment of error, of breach of 
warranty, is not well taken. 

But it is insisted, as a second ground of error, that the policy is 
avoided because of the concealment or omission on the part of the 
insured to state this alleged encumbrance. Two sufficient answers 
may be made to this objection. First—By the terms of the policy 
the omission or concealment which will void the policy must be of 
such facts as are material to the risk or increases the hazard. Evid- 
ence is abundant in the record, even the deposition of the president 
of the company, to shew that the concealment of this fact of Mrs. 
Hall’s contingent claim was not material, and could not possibly in- 
creas the risk. Second—If, as already shown, the stipulations in the 
policy amount to a warranty that there has been no breach which 
voids the policy, it follows, a fortiori, that the mere concealment or 
omission to state the fact constituting the alleged breach, cannot 
render the policy void. 

The third and last assignment of error to be noticed is, that the 
damages were excessive. It is to be noted that the facts are not cer- 
tified, but only the evidence. The evidence is conflicting on the ques- 
tion of the value of the building ; and whether we regard the certi- 
ficate of evidence as a demurrer to evidence, or adopt the rule in Mit- 
chell vs. Baratta, it is difficult to see how this court can interfere 
with the judgment of the court below upon the question of the guan- 
tum of damages. The Circuit Court estimated the value of the 
buildings at $9,000. The judgments in this case, and the Virginia 
Fire & Marine vs. Same defendant in error, were each $3,000—being 
two thirds of the value. There is certainly evidence in the record 
tending to show that, at the time of the fire, the building was worth 
$9,000. In the first place, it may be noted that the agent of the 
company personally inspected the building and wrote down its value 
as stated by the insured at $10,000. It was proved by the former 
owner that the actual cost of the building was $7,500. It was fur- 
ther proved that the property had greatly enhanced in value be- 
tween the date of its erection and the date of the fire. It was fur- 
ther proved, by an experienced architect, that to replace the build- 
ing with similar material after the fire, would require at least 20 per 
cent on the original cost, which would be exactly the amount fixed 
upon by the court as its true value. Upon this evidence, this court 
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could not, according to well-established principles, reverse the 
judgment, even though it might be of opinion that the damages were 
a larger amount than this court would have assessed them. 

In a recent case (Southern Mut. Ins. Co. vs. Frear, 29 Gratt., 261), 
where a similar question of excessive damages was raised, it was 
said, “The question before the jury upon the evidence was only as 
to the question of damages, and though the court, if on the jury, 
might have been for a much less amount of damages than was fixed 
by the jury, yet it was a question of fact for the jury, and there was 
evidence before them tending to show that the amount of damages 
actually sustained was at least equal to the amount fixed by the jury. 
Although there was also evidence before the jury, strongly tending 
to show that the building insured was actually of much less value 
than that at which it was fixed by the agent of the defendant at the 
time of the insurance, and even than that at which it was estimated 
by the jury assessing the damage in the case, yet the verdict of the 
jury was legally warranted by the evidence, and cannot, therefore, 
be set aside by the court upon the ground that it was contrary to 
the evidence.” 

Upon the whole case, I am of opinion that there is no error in the 
judgment of the Circuit Court, and that the same should be af- 
firmed. 

Anperson, Srartes and Burks, JJ., concurred fin the opinion of 
Curistian, J. 

Moncure, P. dissented. 

Judgment affirmed. 
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A provision in a policy of insurance that in case of loss the proof of Joss *‘ must be 
made before the nearest magistrate or notary public,” should receive a liberal 
construction. Its object 1s simply to prevent the assured from selecting the 
magistrate. A short distance is not material. 

The policy stipulated that the consent of the company should be necessary to al- 
low the premises to become or remain unoccupied. Atthe time of making the 
application, the agent agreed with the assured that the building might remain 
unoccupied for thirty days. 

Held, that this was binding on the company. 

The custom of adjusting losses can not affect the rights of the assurred, unless he 
had knowledge of the custom at the time of the issuing of the policy. Testi- 
mony of experts as to this custom is therefore inadmissible. 

Notwithstanding the provisions of the Code (§ 2636) requiring a reply to be filed 
before noon of the day succeeding that on which the answer was filed, the court 
hus power to allow it to be done ata later day. 

The granting of a continuance is within the discretion of the trial court, which will 
not be reviewed unless abused. The filing and consideration of affidavits in 
resistance thereto does not constitute error. 


Action on a policy of insurance against loss or damage by fire. 
Policy was dated November 18, 1876, and insured the property one 
year. The loss occurred on the 4th or 5th of the month of Novem- 
ber, 1877. Trial by jury. Judgment for plaintiff. Defendant 
appeals. 


* From Central Law Journal. 
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SEeEvers, J. 

The petition was filed in January, 1877, and the defendant re- 
quired to plead thereto April 3, 1877. The answer was in fact filed 
on April 5th. The replication was not filed until December 13, 
1877. On the same day a motion was filed to strike out the reply, 
because : 1. It was not filed within the time required by law ; 2. 
Because of the delay between the filing of the answer and reply ; 
3. Because it was filed without leave of the court. This motion was 
overruled, and the ruling assigned as error. 

Strictly the reply should have been filed before noon of the day 
succeeding that on which the answer was filed. Code, Sec. 2636. 
The statute, however, fails to provide any penalty for the failure 
to file the reply at the time, other than that material allegations 
of the answers shall be deemed true. Code, Sec. 2712. Untila re- 
ply was filed the defendant had the right to act on the supposi- 
tion, the answer was to be taken as true. Without doubt, the de- 
fendant could have invoked the action of the court, and had the issue 
settled at a much earlier day, if it had been deemed advisable to 
have the same done. But no such action was taken, and, if not a 
matter of right, it was clearly within the discretion of the court to 
permit the repty to ba filed at the time it was. When the court 
overruled the motion, it in effect granted leave to file. There was no 
necessity of going through the form of striking the reply because not 
filed in time, and then granting such leave, or, to say the least, it 
was within the discretion of the court to do so or not. To prevent 
any possible misapprehension we incline to think the plaintiff had 
the absolute right to file the reply upon such reasonable terms as the 
court might see fit, and could properly, under the circumstances, 
impose. 

Because of the reply being filed during the term, and the alleged 
fact that the defendant had prepared for trial on the issue presented 
by the petition and answer, and was not prepared to try the issue 
presented by the reply, a continuance was asked. It does not a pear 
that the application was sworn to. The granting of a continuance 
for the reason above stated, is clearly within the discretion of the 
court. Before we can interfere, it must appear such discretion 
has been abused, and that substantial justice will be more nearly ob- 
tained by our so doing. Code, Sec. 2749. There is nothing showing 
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any such abuse. There is no showing other than a simple state- 
ment to the effect that the defendant was not fully prepared to try 
the issue presented by the reply. 

Counsel do not insist that there was any abuse of discretion, or 
that the defendant was prejudiced by the overruling of the motion, 
but urge that the plaintiff was permitted to file and read affidavits 
in resistance of the motion, and that this constitutes prejudicial 
error. Whether the right exists ‘to file affidavits in resistance of a 
motion for a continuance which is within the discretion of the court, 
we do not determine. What we do hold is, that, if the motion was 
insufficient, and the discretion of the court not abused, the filing 
and consideration of affidavits in resistance thereto, does not consti- 
tute prejudicial error. 

Afterward there was filed an amended motion for a continuance, 
based on the absence of the president and secretary of the com- 
pany, and it was shown by the affidavit that they were not present, 
nor had their depositions been taken, because their evidence was 
unnecessary as the issue stood previous to the filing of the reply. 
The fact expected to be proved by said witness, was that the only 
authority of Collins, the agent with whom insurance had been ef- 
fected, “was to receive proposals for insurance ; to fix the rate of 
premium ; to receive moneys for the same, and to countersign, is- 
sue, renew and consent to the transfer of policies of insurance in 
accordance with the rules and instructions of said company ; that 
said authority is in writing in the form of a commission to said Col- 
lins as agent.” Upon the presentation of the motion to the court 
the plaintiff's counsel stated that no objection would be made to the 
introduction as evidence of said commission and instructions, where- 
upon the motion was overruled. In this ruling there was no error. 
It was not claimed that the commission and instructions were not at 
hand, and, in fact, they were introduced on the trial. 

The other matters stated in the motion were immaterial under 
the issue and trial of the case, as we understand it to be. 

It is said that the proofs of loss were insufficient in two particu- 
lars : 1. That they were made before a notary public ; and, 2, that 
they were not accompanied with the certificate under seal of the 
nearest magistrate, or notary public, as required by the terms of the 
policy. The proofs were in due time forwarded to the company or 
its authorized agents, and the only objection made thereto was the 
“‘ absence of the whole value of the property at the time of the fire.” 
This objection is not now insisted on, but that the “ proofs were not 
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under seal,” is the objection relied on. Having made a specific ob- 
jection, which has been raised, all others must be deemed to have 
been waived. Ayres vs. Hartford Ins. Co., 17 Iowa, 176 ; Young vs. 
Hartford Ins. Co., 45 Iowa, 377. The provision in the policy, that 
the certificate therein required must be given by the nearest magis- 
trate or notary public, was without serious doubt inserted for the 
purpose of preventing the insured from selecting the officer to per- 
form such duty. While this is so, the provision must have a reason- 
able, instead of of a literal construction. It does not, we think, re- 
quire the distance should be determined by the extension of a 
straight line, or that a surveyor should be called in and an exact 
measurement taken ; nor is it required that the assured should cross 
lots. In the absence of bad faith on the part of the assured in se- 
lecting the officer, nice distinctions as to the distance should not be 
indulged. A few feet more or less can not be material. Under this 
view the evidence fails to satisfy us the officer selected was not the 
nearest, as required by the terms of the policy, and the jury have 
found that he was. 

The plaintiff, when on the stand as a witness, gave her version of a 
conversation between herself and Collins and Zollars, another agent 
ofthe company. When Collins was on the stand as a witness, he was 
asked to state that conversation, and counsel stated that his object 
was to contradict or impeach the plaintiff. An objection to the pro- 
posed evidence was sustained, and the defendant excepted. Where- 
upon counsel for the defendant stated they proposed to prove by the 
witness that he said to the plaintiff, in said conversation, that “ Roberts 
had procured the policy to be delivered * * * under the statement 
that the house was then occupied,” and that: plaintiff replied : “Mr. 
Roberts never stated that, and he will so swear ;” shaking her fist in 
witness’ face and saying : “ You lie! you lie! you lie!” The plain- 
tiff, when testifying, denied using such language. Whether she did 
or not, had no tendency to prove any issue in the case, and was there- 
fore immaterial. Being so, the proposed impeaching evidence was 
also immaterial. Besides this Collins testified that Roberts did tell 
him the house was occupied, and Zollars testified to what the plain- 
tiff did say in said conversation. Clearly, therefore, there was no 
prejudicial error in the ruling. 

The plaintiff, against the objection of the defendant, was per- 
mitted to prove the location of the house. The house was only par- 
tially consumed, and the appellee claims the evidence was admissi- 
ble under a clause in the policy, which limited the extent of the lia- 
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bility in case the value of the property had depreciated from ree or 
otherwise. How this is we are unable to determine, as only a por- 
tion of the policy is before us, and no such provision is found in 
such portion. But we must, in the absence of any showing to the 
contrary, presume there was some provision of the policy that would 
justify the admission of the evidence. It is difficult to conceive how 
the evidence could have had the important bearing claimed by the 
appellant, or how it could have had a prejudicial effect on the jury. 

There was a demurrer to the reply, which was overruled, and such 
ruling is assigned as error. Whether this error was waived or not we 
do not determine, it not being material to do so, as the same question 
is presented in the instructions to the jury, among which are the 
following asked by the plaintiff, and given as modified by the court : 
“If you believe from the evidence that, on October 18, 1876, the 
date of the policy, the plaintiff stated to the agent of the defendant, 
that the house in question was unoccupied, and that the said agent 
of said company signed the policy, and accepted the premium there- 
for, well knowing the said house was unoccupied, then defendant 
can not avoid said policy by showing that said house was unoccu- 
pied at the date of said insurance.” By the court : “ Without fur- 
ther showing that it was in fact to be occupied before the time it 
was destroyed by fire.” “If the agent of the defendant, at Keokuk, 
was authorized by defendant to countersign and issue policies, to 
accept risks offered him, and receive premiums therefor, and he in- 
sured said house, knowing the same was unoccupied, then said in- 
surance company will be bound by his act.” 

The evidence on the part of the plaintiff tended to prove that it 
was understood and agreed between the plaintiff and Collins, at the 
time the policy was written up and the premium paid, that the 
house was unoccupied, and that it might remain so for the period of 
thirty days ; and the defendant’s evidence tends to prove that the 
house was to be occupied by the first day of November. The policy 
provides, “Or if the premises are, at the time of issuing, or during 
the life of the policy, vacant, unoccupied and not in use, whether by 
the removal of the owner or occupant, or for any cause, without this 
company’s consent is endorsed hereon, this insurance shall be void and 
of no effect. * * * The use of general terms or anything less than a 
distinct specific agreement, clearly expressed, and indorsed on this 
policy, shall not be construed as a waiver of any printed restriction 
therein, nor in the event that this policy shall become void by rea- 
son of any of the conditions thereof, shall the agent have power to 
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revive the same, except by issuing a new policy ; and any policy so 
made void shall remain void and of no effect, until removed by the 
actual issue and delivery to the assured of the new policy, any con- 
tract by parol or understanding with the agent to the contrary not- 
withstanding.” * * * The fire occurred on the 4th or 5th of Novem- 
ber, which was within thirty days of the date of the policy, which it 
is said never existed as a legal and binding contract, because of the 
parol agreement made at the time it was written up, as to the occu- 
pation of the building, the argument being in brief that a contract 
must be wholly written or wholly in parol—that‘it cannot be a ver- 
bal contract when partly written and party in parol. This case, 
therefore, it is said, is distinguished from Viele vs. Germania Ins. 
Co., 26 Iowa, 9, as in that case the contract at one time was valid 
and binding. The distinction we do not think well taken. But if so, 
such can hardly be said of the subsequent case of Young vs. Hart- 
ford Ins. Co., before cited. It must be regarded as settled law in 
the State, that notice to an agent having the powers referred to in 
the second instruction is notice to the company. Bartholomew vs. 
Merchants’ Ins. Co., 25 Iowa, 507 ; Altman vs. Phoenix Ins. Co., 27 
id., 203 ; Miller vs. Mutual Ins. Co., 31 id. 216. We have, then 
this case : The company, with full knowledge that the house was un- 
occupied, and would be for a time, issues the policy and receives 
the premium, and then, after a loss occurs, insists it is not bound, 
and the policy never had a legal existence because said house was 
vacant. Having issued the policy, taken the premium, and thereby 
induced the plaintiff to believe she was insured, the defendant is es- 
topped from alleging and proving the policy never had a legal exis- 
tence. By issuing the policy the defendant waives the conditions as 
to the occupation of the building, and also that such waiver should 
be expressed on the policy in writing. In addition to the cases here- 
tofore cited, see Boecher vs. Hawkeye Ins. Co., 47 Iowa, 256. What 
has been said applies with full force to the error assigned as to the 
sixth instruction. 

The policy was not delivered at the time it was written up, and 
the evidence tended to show that the plaintiff directed one Roberts 
to go to Collins and get it for her, and that Roberts, at the time he 
got the policy, represented the house was occupied. The court in- 
structed the jury that if “ Roberts went to defendants’ agent to get 
the policy which had already been contracted for and paid for by 
the plaintiff, and if he was only her messenger, authorized to get 
and bring to her said policy, then his acts and declarations as to any 
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other matter can not affect plaintiff's right to recover unless the de- 
fendant shows by the evidence that Roberts had authority or direction 
from plaintiff to act for her, and represent her in the matters relied 
on by defendant to bind her.” 

The objection to this instruction is that it, in effect, takes from 
the jury the evidence given by defendant, tending to show what 
Roberts said when he got the policy. We do not so understand it. 
All that it requires is that the authority of Roberts to bind the 
plaintiff by his acts and declarations should be in some manner 
made to appear to the satisfaction of the jury. The authority of the 
supposed agent cannot be proved by his declaration ; something 
more than this is required. 

It is conceded that the fifth instruction, as to the weight to be 
given to verbal admissions, is in the exact language used in 1 Greenl. 
Ev., Sec. 200, but it is insisted that in this case, owing to peculiar 
circumstances, such an instruction is not applicable. We have care- 
fully weighed all that has been said by counsel, and confess our in- 
ability to see wherein the instruction, as modified by the court, is 
not as fully applicable in this as any other case. We regard it as 
entirely unobjectionable. 

The seventh instruction is objected to because it “ erroneously puts 
on the defendant the burden of proof as to how long the house was 
to remain unoccupied.” We do not consent to this proposition. 
The only conte t in relation to the occupation of the house was 
whether it was to be occupied by the first day of November, or 
whether thirty days from the date of the policy. The validity of 
the policy being determined, the burden was on the defendant to 
prove that it was to have been occupied by the first day of Novem- 
ber. If wrong in this, the fourth instruction, given at the instance 
of the defendant, fairly and properly, when made in connection with: 
the seventh instruction, placed the true question for determination 
before the jury. When the question of the validity of the policy is 
separated from the question as to when the house was to be occu- 
pied, it will readily be seen that the burden was on the defendant to, 
by proof, shorten the life of the policy. 

It is said that there was no evidence on which the eighth instruc- 
tion could be based ; that the ninth is “ verbose,” and the tenth, 
eleventh and twelfth “single out evidence and give prominence to 
immaterial facts.” It is deemed unnecessary to set out these, or to 
give at length the reasons on which our conclusions are based. We 
have carefully considered each objection, and examined the abstract 
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and argument of counsel, and feel constrained to say that none of the 
objections are well taken. The instructions asked by defendant, and 
given in a modified form, are, as they went to the jury, consistent 
with the other instructions which we have approved. It follows, 
therefore, that there was no error in modifying them, as was done. 
The twelfth instruction asked by the defendant was properly re- 
fused, because it was in direct conflict with the other instructions 
given. 

The court refused to permit the defendant to prove by experts the 
manner of adjustment of losses by insurance companies. This was 
clearly incompetent evidence. The rights of the plaintiff were per- 
fect or otherwise, under the policy, when the loss occurred. A cus- 
tom as to the manner of adjusting such loss could not affect her, 
unless she had knowledge thereof at the time the policy was exe- 
cuted, or at least that such custom was so general and well under- 
stood that it must have entered into and formed a part of the con- 
tract. It is lastly urged that the court erred in overruling the mo- 
tion for a new trial ; and, as we understand the point made, it is 
that the evidence is not sufficient to warrant the verdict. Under the 
settled principles of this court, we cannot interfere with the verdict 
on this ground. 

Affirmed. 





Report of Decisions. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas of Westmoreland County. 


LEASURE 
vs. 


UNION MUT. LIFE INS. CO.* 


Afforeign corporation can contract with a citizen of this State, and enforce the 
contract by suit in the courts. This is a common law right of both natural and 
artificial persons. 

The performance of such 2 contract may be secured by a mortgage as well as a 
judgment. 


Obiter. Should the corporation bring ejectment on the mortgage to recover pos- 
session of the land, or become a purchaser at a sheriff’s sale, even that would 
not release the debt or destroy the validity of the title, except as against the 
Commonwealth, 


Foster & Markgxez, for Plaintiff in Error. 
EpGar Cowan, contra. 


Sci. fa. sur mortgage. The Union Mutual Life Insurance Co., of 
Maine, a company incorporated under the laws of that State, issued a 
scire facias upon a mortgage on certain land situate in Westmoreland 
County, this State. Lorin B. Leasure, the mortgagee and defend- 
ant, residing on the mortgaged property, pleaded payment, together 
with special matters set forth in his affidavit of defense. Also, that 
the plaintiff was a foreign corporation, incorporated as alleged, by 
the legislature of the State of Maine ; that said corporation has no 
authority under any act of assembly of the State of Pennsylvania, to 
loan money within the State of Pennsylvania, and take mortgages for 
the payment of the same, on real estate, situate in the State of Penn- 


* Decision rendered Noy. 10, 1879, From the Pittsburg Legal Journal. 
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sylvania, and prayed judgment that the said mortgage was void, 
and no recovery could be had against the defendant. A petition of 
Anna Leasure to intervene was denied, without prejudice. On trial, 
the jury being instructed pro forma, that the plaintiff could recover, 
rendered a verdict in his favor for $5425.12, subject to the question 
of law reserved, whether the plaintiff, a corporation created by the 
laws of the State of Maine, was authorized to make the loan, secured 
by the mortgage, and could enforce its collection. After argument 
of the reserved question, judgment was entered for the plaintiff. 
The defendant assigned for error: Ist. The entry of judgment for 
the plaintiff on ,the question reserved. 2d. The refusal to permit 
Anna Leasure to intervene and defend. 


Per Curtam. 

That a foreign corporation can contract with a citizen of this 
State, and enforce the contract by suit in the courts has never been 
controverted. Bank of Augusta vs. Earle, 13 Peters, 519. By the 
common law, alien friends could always sue, and there is no distinc- 
tion in this respect between natural and artificial persons, why then 
may not the performance of such a contract be secured by a mort- 
gage as well as a judgment. Both are merely liens. It is true that 
a mortgagor can bring ejectment and recover possession of the land. 
Should a foreign corporation resort to this remedy, or become the 
purchaser at sheriff's sale, a different question would arise. But that 
even could not release the debt or “ destroy the ” validity of the titie 
except as against the Commonwealth. The Commonwealth, indeed, 
might enforce its claim by virtue of the statutes of mortmain (Leas- 
ure vs. Hillegas, 7 S. & R., 320), but the grantor or mortgagor could 
not set up that as a defense against his own conveyance or mortgage. 

Judgment affirmed. 





Keport of Decisions. 


COURT OF APPEALS OF NEW YORK. 


GLOBE MUTUAL LIFE INS. CO., Appellant, \ 


Us 
ADDIE REALS, Imeteavep, Erc., Respondent.* 


Where fraud was alleged in procuring the policy : Held, that equity will not inter- 
fere to decree the cancellation of a policy unless some special circumstances ne-~ 
cessiate a resort to equity to prevent an irreparable injury. It is insufficient 
that a defense exists, or that the evidence may be lost, where an action at law 
will sufficiently protect the plaintiff. 


Frep. I. Sway, for Appellant. 
Hiscock, Girrorp, and Douenxy, for Respondent. 


Miter, J. 

This action was commenced for the cancellation and surrender of 
a policy of insurance upon the life of James H. Reals, deceased, upon 
the ground that it was obtained by fraud and conspiracy between 
the defendant's agent and the deceased, and for the reason that it 
was void, because the premium was not paid in cash, and a note 
given for the same by the insured, The referee found that the 
charge of tfraud was not established by the evidence, and that the 
policy of insurance was a binding contract of insurance upon the 
plaintiff, and directed that the complaint be dismissed. These find- 
ings are, we think, sufficiently ;supported by the testimony, and the 
case presented furnishes no ground for the interference of a Court 
of Equity. Such a court will not interfere to decree the cancellation 
of a written instrument unless some special circumstance exists, es- 
tablishing the necessity of a resort to equity to prevent an inquiry, 
which might be irreparable, and which equity alone is competent to 


* Decision rendered Dec. 9, 1879. 





. 1880.) Globe Mutual Life Ins. Co. vs. Reals. 49 


avert. That a defense exists is insufficient. Nor is it enough that 
the evidence may be lost. Town of Venice vs. Woodruff, 62 N. Y., 
462. The fraud alleged is a conspiracy between the agent and the 
deceased. The fraud, if any, was not proved on the trial, as the ref- 
eree found, and hence the action cannot be sustained upon that 
ground. The allegation that the plaintiff fears an action may be 
commenced, and by collusion with the defendant Fowler, the agent 
of the plaintiff, an appearance be obtained, and from failure to answer 
or defend, a judgment may be entered against the plaintiff, or that 
the defendant will delay bringing on the action until evidence of the 
fraud and conspiracy shall be lost to the plaintiff, furnishes no ground 
for such an action. The testimony can be perpetuated under the 
statute, and any order or judgment obtained by a conspiracy to pre- 
vent the plaintiff's appearance, or to procure such judgment fraudu- 
lently, could be set aside upon motion. In fact, all the rights of the 
plaintiff could be amply protected in a defense to an action brought 
upon the policy, and there are no special circumstances calling for 
the interference of a Court of Equity. Fowler vs. Palmer, 62 N. Y., 
533. The referee was, therefore, clearly right in dismissing the com- 
plaint. 

The various rulings in regard to the admission of testimony were: 
entirely immaterial, as the action could not be sustained, and do not 

-demand comment. The objections made relating to the validity of 
the policy and the delivery of the same, are also unimportant, as. 
these are matters of defense which may properly arise in an action 
upon the policy. 

We are unable to discover any valid ground for interfering with 
the judgment upon the referee’s report, and are of the opinion that 
the same must be affirmed. 

All concur, except Foterr, J., absent. 





SUPREME COURT OF WISCONSIN. 


Error to Circuit Court of Winnebago County. 


AMERICAN INS. CO., Plaintiff in Error, 
vs, 


FRED. GALLATIN anp ae KUETTLE, 


Defendants in Error. 


The ane when bs for additional insurance to L. a recording agent of the com- 


pany ich he was insured. L. referred him to K., who was a local agent 
with unos only to solicit applications and collect premiums. K. sent him 
to the agent of another company, who granted the insurance in that company 
and afterwards informed K. of the fact, who made no objection. The policy in 
suit had been issued by K. & L., at that time in partnership as local agents, 
and provided that it should be void in case of other insurance without notice. 
It does not appear that the insured had knowledge of any limitation of K.’s 
authority beyond the fact that his original application had been forwarded to 
the home office and the policy had been forwarded to him from there. 


Held, that L. had authority to waive the policy provision. 


Held, that K. so far as concerned the instred stood in the position of a general 
agent with power also to waive the provision. 


Held, that the conduct of the agents or either of them amounted to a consent for 
additional insurance, which estopped the company from setting up the policy 
stipulation. 


Judgment affirmed. 


Action on a policy of insurance against loss by fire issued by the 
defendant insurance company to the plaintiff Gallatin, on his house 
in the City of Oshkosh, and household furniture and wearing ap- 
parel therein. In case ofloss, a portion of the insurance money was 
payable to the defendant Kuettle by its terms of the policy. The 
vroperty was destroyed by fire during the term for which the policy 
WV sissued. 

A few weeks preceding the fire, Gallatin procured other insurance 
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on the same property in another company, and no consent thereto of 
the secretary of the defendant company was written on the policy 
in suit. The only defense made to the action is that the policy was 
thereby rendered void. 

The condition in the policy on which the defense is founded is as 
follows : “If the assured shall have obtained or shall hereafter ob- 
tain any other insurance on the property hereby insured, or on any 
part thereof, without the consent of the secretary of this company 
written hereon, then the policy shall be void.” 

After the testimony had all been given, the circuit judge directed 
the jury to find for the plaintiffs, and to assess their damages at 
$373.32. A verdict was thereupon returned as directed. It is con- 
ceded that if the plaintiffs are entitled to recover, the damages are 
assessed at the sum due on the policy. 

The testimony is sufficiently stated in the opinion. 

The Circuit Court denied the defendant’s motion for a new trial, 
and judgment was entered pursuant to the verdict. 

The defendant company has brought the case to this court by writ 
of error. 


Cuartes W. Ferrer, for Plaintiff in Error. 
A. W. Weissrop, fur Defendant in Error. 


Lyon, J. 

No consent of the secretary of the insurance company that Gal- 
latin might procure other insurance on the insured property is writ- 
ten on the policy. It is manifest, therefore, that by the terms of the 
contract between the parties, the policy in suit is void, unless the 
company or its agent has done some act or is chargeable with some 
omission of duty which operates as a waiver or which estops the 
company from availing itself of the stipulation that the policy shall 
be void in case further insurance of the property be obtained with- 
out such consent written thereon. 

Inasmuch as the judge directed a verdict for the plaintiffs, the 
judgment cannot be upheld unless the facts constituting such wai- 
ver or estoppel are conclusively proved. 

As we read the testimony, the undisputed facts proved on the trial 
are as follows : The policy in suit was issued to Gallatin in 1874, 
and the insurance was for five years. The application for the policy 
was made to King & Lawson, the local agents of the company. 
The powers of these agents were limited by their appointment to re- 
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ceiving applications for insurance and collecting premiums therefor. 
That is to say, they were surveying agents only. Fleming vs. Ins. 
Co., 42 Wis., 616. The policy was forwarded to Gallatin from the 
office of the company in Chicago, endorsed at such office “King & 
Lawson, agents.” 

In 1875, King & Lawson dissolved their copartnership, but both 
continued to act as agents for the company. King remained a sur- 
veying agent, but in May, 1876 Lawson was appointed a recording 
agent of the company ; that is, he was invested by the company 
with power to make contracts of insurance, and countersign, issue 
and renew policies on behalf of the company, as well as to receive 
applications and collect premiums. Fleming vs. Ins. Co., supra. It 
does not appear that Gallatin had any notice of the character of the 
agency of King & Lawson, further than it might have been disclosed 
inferentially by the manner in which they conducted the business. 
Lawson testified that he was not a recording agent of the company 
in respect to a class of policies denominated “Installment policies,” 
that his commission does not apply to such policies. The policy in 
suit is one of this class. But the witness produced his written ap- 
pointment or commission as agent, and no distinction is made there- 
in between installment and other policies. The power therein con- 
ferred is general. It may be observed here, that the writing is the 
best evidence, and destroys the force of the conflicting oral 
testimony. 

In the fall of 1876, Gallatin applied to Lawson for further insur- 
ance on the insured property, and the latter referred him to King. 
It does not appear that he then applied to King. Early in 1877, and 
a few weeks before the fire, Gallatin again applied to Lawson for 
further insurance on the property, and was again referred by him 
to King. Lawson testifies that he referred Gallatin to King because 
he thought there was already enough insurance on the property, 
but it does not appear that he told Gallatin so. 

It satisfactorily appears that Gallatin thereupon applied to King 
for the additional insurance, and King sent him to Bennett & 
Pulling, who were agents at Oshkosh, for other insurance compa- 
nies, and they issued another policy to Gallatin on the insured pro- 
perty, in behalf of the “ Millville Insurance Company.” This policy 
was issued February 16, 1877. 

King occupied the same office with Bennett & Pulling, and had 
there a copy of Lawson’s register of the business of the defendant 
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company, the American, which contained an entry of the policy in 
suit. Mr. Pulling, who transacted the business with Gallatin, ex- 
amined the register and saw this entry, when he issued the Millville 
policy. 

Within three or four days thereafter, Pulling informed King that 
he had issued such policy. Pulling’s testimony on the subject, 
(which is uncontradicted,) is as follows : 

“The record that I examined in the American Insurance Com- 
pany’s books was the record of this policy ; it was not a full copy of 
it, it was sort of an abstract ; I told Mr. King that I had issued ad- 
ditional insurance on the property ; he said nothing, he merely 
glanced at the register and sat down and said nothing about it ; he 
glanced at the Millville register ; he asked if I had seen a man he 
had sent there ; this was at the time I told him about the policy ; I 
told him I had wrote it up in the Millville and pointed to the regis- 
ter ; the whole conservation about the matter was this ; he asked 
when he came in if I had seen a man, I think he mentioned the 
name, that he had sent there for additional insurance ; I said yes, 
and I said that I had written it up in the Millville, and pointed to 
the register that lay on the desk ; he merely glanced at it and 
nodded and sat down ; I wouldn't be certain that he mentioned any 
names.” 

Gallatin was not notified by any person that the policy in suit was 
rendered invalid by the additional insurance, although he and the 
agents of the defendant company, King & Lawson, all resided in 
Oshkosh until after the fire. The insured property was burned 
March 25, 1877. King died in the fall of that year. 

From the foregoing facts the inference seems very plain that Gal- 
latin believed, and had the right to believe, that Lawson consented 
to the further insurance. If Lawson was of the opinion that the 
property was already fully insured, it was his plain duty to express 
that opinion to Gallatin. He did not do so, but so dealt with Galla- 
tin that the latter evidently thought he had his consent, and on the 
faith thereof incurred the trouble and expense of obtaining the 
Millville policy. 

Nor is this all. King, the agent of the defendant company, to 
whom Lawson referred Gallatin, evidently consented to the fur- 
ther insurance ; certainly he assented to it soon after it was 
obtained. 

It is argued that the company is not bound by these acts of King 





54 Report of Decisions. [Jan., 


because he had no power to make contracts for it. We are inclined 
to think that there is nothing in the evidence tending to show that 
Gallatin had notice that King was only a surveying agent. The fact, 
standing alone, that the application for the insurance was forwarded 
to the office of the company for approval, to the knowledge of Galla- 
tin, is not such evidence. Although that course must be pursued by 
a mere surveying agent, it may be pursued by a recording agent ; 
and it would be unreasonable to charge the insured with notice of 
the precise character and limits of the agent’s authority merely be- 
cause he knew that the agent thus forwarded the applications for 
approval. 

We conclude therefore that, guoad the insured, both Lawson and 
King must be regarded as general agents of the defendant company ; 
that is, as agents having power to contract for the company. 

So regarding them, their consent, or the consent of either of 
them to further insurance is binding upon the company and operates 
as a waiver of the stipulation in the policy concerning the manner in 
which consent to further insurance should be given. 

On the same grounds, acts in pais of either agent which would 
estop the agent, were he the principal, will in like manner estop 
their principal, the insurance company, from claiming a forfeiture of 
the policy under the stipulation. 

Had Lawson expressly consented to the further insurance, it is 
conceded that such consent would bind the company and operate 
as a waiver of the stipulation. Why should not the company also 
be bound by the consent which may fairly be implied from the man- 
ner in which he treated the application of Gallatin for further in- 
surance? And why is not consent thus given, which Gallatin ac- 
cepted as consent and acted upon in good faith, equivalent to ex- 
press consent ? No good reason is perceived why the company is 
not equally bound in either case. 

But if the acts of Lawson in the premises do not amount to a wai- 
ver, we think they raise an estoppel against the company. Had Gal- 
latin applied at the office of the company, in Chicago, for further in- 
surance or for leave to obtain it, and the general officers of the com- 
pany in charge of its business there, referred him to King, their 
agent, without expressly assenting to or dissenting from the applica- 
tion, and had King consented to further insurance and directed the 
insured where to obtain it, making no objection when notified that 
he had obtained it, no court would hesitate for a moment to hold 
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that the company were estopped to claim a forfeiture of the policy 
because the consent of its secretary was not endorsed upon it. 

In this transaction Lawson represents the company, and the same 
results must follow his acts and omissions as would follow the same 
acts and omissions of its president, secretary or board of directors. 

As regards the acts of King, we are satisfied that he expressly con- 
sented to the further insurance, and thereby waived the necessity 
for obtaining the written consent of the secretary. The grounds 
upon which we are inclined to hold his consent binding upon the 
company have already been stated. Holding, however, that the 
company is bound by the acts and omissions of Lawson, it would not 
change our judgment were we to hold the opposite views in respect 
to the acts of King. 

Our conclusion is that the evidence shows conclusively that the 
plaintiffs were enabled to recover, and hence, that the court pro- 
perly directed a verdict for them. 

The rules of law upon which our judgment is based have been ap- 
plied by this court in many cases, some of which will be found cited 
in the brief of counsel for the defendants in error. 

We have determined the appeal without reference to Ch. 13 Laws 
of 1871, Sec. 1, which provides that a person performing certain 
acts in respect to an insurance company “ shall be held to be an 
agent of such company to all intents and purposes.” An argument 
has been based upon this statute to show that one who before the 
act was a mere surveying agent becomes by the act, as to the public, 
a general agent ; that such is the construction to be given the phrase 
“to all intents and purposes ;” and that under the statute the acts 
of King would bind the company as effectually as would those of 
Lawson or any other recording agent. 

On the other hand, it is argued that the purpose of the statute is 
to make agents like King amenable, as agents of the companies, to the 
requirements of the insurance laws of the State, and not to extend. 
the liabilities of the companies for the acts or omissions of their so- 
liciting or surveying agents. See also R.S. Sec. 1977. 

We do not on this appeal determine the construction of the 
statute. Allusion is here made to it mainly for the purpose of say- 
ing that in the case of Fleming vs. Ins. Co., 42 Wis., 616, our atten- 
tion was not called to it, and it was not considered. It may be that 
a construction might properly have been given to the statute in that 
case ; but none was given, and the question as to what is the true 
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construction thereof must be considered open for future argument 
and adjudication. 


The judgment of the Circuit Court is affirmed. 
Ryan, C. J., dissents. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


PAUL SCHUMITSCH, Appellant, 
vs. 


AMERICAN INS. CO., Respondent. 


The question in the application, ‘‘Is your property encumbered. by what, and 
to what amount, and to whom ?” was answered, ‘‘Mortgage of $1,200.” 


Held, that the answer was a material representation, which, if false, avoided the 
policy. 

The application made a warranty, and was filled up by the agent. 

Held, that if the insured failed to inform the agent of other incumbrances the pol- 
icy was void, and in case of disputed evidence on this point, the question of 
fact was for the jury. 

Held, that where the policy was on buildings and contents therein, a misrepre- 
sentation of title which avoided it as tothe first, avoided it in toto. 

Held, that where a policy covers personal property in a building, and other 
property is subsequently added to which the risk would attach under the gen- 
eral language used, and such addition is subsequently mortgaged without con- 
sent, in violation of the policy provision, a claim for damage to such mortgaged 
portion will work a forfeiture of the whole insurance, but the rule would be 


otherwise if the insured made no claim that such mortgaged portion was cov- 
ered. 


Judgment affirmed. 


Exsrivge Suita for Appellant. 
J. W. Lusk, for Respondent. 


Coz, J. 
The court below was asked to direct a verdict for the defendant 
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on several grounds, but on what precise ground such direction was 
given does not appear in the case. It is not necessary to refer to 
these several grounds, as the second one alone is sufficient to sus- 
tain the direction of the court even if there were no other obstacle 
in the way of a recovery upon the policy. The second ground 
upon which the direction was asked is, in substance, that the de- 
fendant was not liable for the loss because the undisputed testi- 
mony in the case showed that the real estate, when the insurance 
was effected, was incumbered for a much larger amount than stated 
in the application, or than was disclosed to the agent who solicited 
the risk. Among other questions asked in the printed application 
which was signed by the plaintiff was this : “Is your property en- 
cumbered, by what, and to what amount, and to whom?” “Mort- 
gage of $1200.” This was a representation of an existing fact in 
respect to the property insured material to the risk, and if false, 
avoided the policy. Ryan vs. Springfield F. & M. Ins. Co., 46 Wis., 
671. In the application the plaintiff, in effect, agreed that the state- 
ments made by him in respect to the property should be deemed 
and taken to be promissory warranties. The policy itself also pro- 
vides that the application shall be deemed, and be a part of the con- 
tract, and constitute a warranty on the part of the assured. Now, 
to our minds the proof is very strong that the only incumbrance 
which was actually disclosed to the agent at the time the application 
was made was the $1,200 mortgage mentioned in the ninth answer. 
If this were so, then it is perfectly well settled by the decisions of this 
and other courts that the misrepresentation as to existing encum- 
brances avoided the policy. For it is admitted that there were at this 
time mortgages amounting to $2,963, which were liens upon the real 
estate. But it is said by plaintiff's counsel that his client was an ig- 
norant man, who could neither read nor write, and did not understand 
what was written in the application by the agent of the defendant, but 
that he fully informed such agent in regard to these encumbrances, 
and that it was the agent’s fault that they were not mentioned in the 
application. The evidence upon this point is quite conflicting, and 
did the case turn upon the question whether or not the plaintiff in- 
formed the agent of these existing mortgages on the property, the 
case should haye gone to the jury to determine how the fact was. 
But this is not all there is in regard to the encumbrances upon the 
real estate. There wasthe Kellogg $10,000 mortgage upon which, ac- 
cording to the stipulation $5,000 remained unpaid. Now there is not 
the least scintilla of evidence, nor pretense even, that the plaintiff dis- 
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closed to the agent the existence of this encumbrance. The plaintiff 
says he did not know until the day before he testified that there was 
such a mortgage, and of course he said nothing about it to the agent 
at the time the application for insurance was made. But the mort- 
gage was of record ; the plaintiff was chargeable with notice of its ex- 
istence as it was in his chain of title. This mortgage was executed by 
Scott, the plaintiff's grantor, and placed upon record nearly two years 
before the plaintiff obtained his deed from Scott. This mortgage was 
executed. January 25, 1869, It appeared from the evidence that the 
mortgage embraced other valuable real estate besides the plaintiff's 
farm. But that fact does not affect the question nor aid the plaintiff's 
case. For he was bound by his contract to make a full disclosure as 
to that mortgage and all other encumbrances then existing upon the 
property. “The fact misrepresented was a most material one, bear- 
ing directly upon the degree of hazard involved in making the insur- 
ance. The hazard may well be regarded as greater when the interest 
of the insured is lessened by encumbrances on his title.” Cooper vs. 
Farmers’ Fire Ins. Co., 50 Penn. S., 297; Ryan vs. Ins. Co., supra ; 
Davenport vs. New Eng. Ins. Co., 6 Cush., 340 ; Haywood vs. Same, 
10 Cush., 444 ; Wilber vs. Bowdich M. Ins. Co., Id., 446 ; Towre vs. 
Fitchburg M. Ins. Co., 7 Allen, 51. It also appeared from the evi- 
dence that the plaintiff purchased his farm of Scott in 1863, took a 
bond for a deed, went at once into possession of the premises, and 
has always lived upon them. A question was suggested whether, un- 
der these circumstances, the Kellogg mortgage was really an encum- 
brance upon the property. There is nothing to warrant the inference 
that it was not. No reasonable presumption can be made in the ab- 
sence of all proof upon the subject that the entire purchase money 
had been paid when Scott gave the Kellogg mortgage, and that the 
plaintiff was the real owner. Manifestly to the extent of the mortga- 
gor’s interest in the property for the unpaid purchase money the 
mortgage became a valid lien. The plaintiff did not obtain his deed 
from Scott until December 1, 1870. Presumably, therefore, the Kel- 
logg mortgage was an encumbrance. 

The policy in this case covered a dwelling house, furniture, etc., 
two barns, and the grain, hay, live stock and farming utensils, etc., 
in them. The action is for the loss sustained by the burning of the 
barns and contents. The policy being avoided on account of mis- 
representation as to existing encumbrances within the doctrine of 
Hinman vs. Hartford Fire Ins. Co., 36 Wis., 159, there can be no re- 





MYMSIT AVI HOHA 40 “AIND 


1880. ] Schumitsch vs. Amerioan Ins. Uo. 59 


covery for the loss of the barns or contents. In the Hinman case the 
policy covered a building and certain personal property therein. 
The risk was distributed as in this case, so much upon the building, 
and so much upon the personal property. There was a misrepre- 
sentation in regard to the title and ownership of the real estate. It 
was held that this avoided the entire policy. The reason given is, 
that the contract of insurance is entire and the insurer has the right 
to know what the interest of the insured in the property is, and to 
have disclosed all material facts affecting the risk. For the risk is 
assumed upon the express condition that these facts have been ac- 
curately and truly stated in the application. See Lovejoy vs. Au- 
gusta M. Fire Ins. Co., 45 Maine, 472 ; Day vs. Charter Oak F. & 
M. Ins. Co., 51 do, 91. But as we understand the testimony, there 
is an additional obstacle in the way of recovering for the loss of the 
personal property in the barns. There were at least one, if not two, 
chattel mortgages given on some portion of the personal property 
after the policy was issued. The policy provided if the property in- 
sured should be sold or transferred, or any change should take 
place in the title without the consent of the company that this should 
avoid the policy. Now upon this point we are disposed to hold this 
rule. Where a policy is issued which covers personal property, such 
as hay, grain, live stock, farming utensils, etc., in a building, and any 
property of that description is subsequently mortgaged and placed 
in the building where the risk will attach to it under the general 
language used, and the insured claims payment for the loss of such 
mortgaged property as being covered by the policy, that then the 
subsequent chattel mortgage should be deemed a breach of the con 
dition of the policy. If the insured should place subsequently mort- — 
gaged property in a building, not claiming that it was covered by 
the policy, and other personal property in the building should be 
destroyed which was covered by the policy, the insurance upon the 
unencumbered property might not be affected by the fact that mort- 
gaged property was in the building at the same time and destroyed 
with it. But the rule would be otherwise if the insured claimed that 
the mortgaged property was covered by the policy and that he was 
entitled to be paid for its loss. The personal property was so cov- 
ered by mortgages that it is difficult to determine the plaintiff's in- 
terest therein. This furnishes an additional reason for giving full 
effect to the above cited clause in the policy. Therefore, upon this 
ground as well as upon the one first noticed, we think there could 
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be no recovery in this case, and that the direction of the Circuit 
Court to find for the defendant was correct. 

The judgment of the Circuit Court is affirmed. 

Tayxor, J. dissents. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


Great and irreconcilable confusion exists among the courts, concerning the 
question whether an insurance of specific items under a single policy is an 
entire or separable contract. If the former, a violation which will work a 
forfeiture as to part forfeits all ;-if the latter the policy may be void in part- 
without being void in tofo. It is conceded that if the insurance and pre- 
mium be single gross sums, the contract is entire. Whether the specifica- 
tion of separate amounts on each item or the further specification of separ- 
able premiums will render the contract separable, are questions concerning 
which, the decisions are wholly at variance. The weight of authority has 
leaned in favor of regarding the insurance contract as entire. On the gen- 
eral subject of such contracts; Chitty, (11 Am. Ed., 1080,) says: ‘‘It isa 
general rule that an entire contract cannot be apportioned. So that, if a 
party undertake to complete a certain act, which is entire or indivisible, be- 
fore his claim to remuneration is to accrue ; he cannot recover for a partial 
performance, although the completion of the act was prevented by inevit- 
able accident.” Again, (68) ‘‘If there be an entire consideration for the 
defendant’s promise, made up of several particulars, and one of these con- 
sists of an agreement by the defendant, which the statute of frauds requires 
to be in writing, and which, for want of such writing, is void, the whole 
consideration is void, and the promise cannot be supported.” Again, (617) 
‘Where there is an entire contract for a specific quantity of goods or for 
several articles, the vendee is not bound to receive part.” 

But these rules have been subject to many exceptions by the courts. Thus 
a breach of an independent agreement, or of some independent stipulation 
in the agreement is no defense to a suit for specific performance ; (Chitty, 
1463 and cases cited ;) a laborer prevented from completing his contract by 
sickness may recover for part performance. Hubbard vs. Beldon, 2721, 
645 ; Ryan vs. Dayton, 25 Con., 188. A tenant after partial eviction, retain- 
ing possession of the remainder has been held liable for the rent of such 
portion. (Stokes vs. Cooper, 3 Camp., 514; per contra, Reeve vs. Bird, 1 
Cr. M. & R., 31.) It has been held that where the part to be performed by 
one party consists of several distinct items, and the consideration from the 
other is apportioned to each item, such a contract is severable. Where one 
has bought two distinct peices of property at a separate price for each, the 
bargain was held to be two distinct contracts. Johnson vs. Johnson, 3 B. 
& P., 162 ; Mayfield vs. Wadsley, 3 B. & C., 357. 
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But the question whether the separate items were to be paid for by a 
sum in gross or by a sum apportioned to each, has been held controlling as 
to whether the contract was entire or severable. Robinson vs. Green, 3 
Mut., 159 ; Carleton vs. Woods, 8 Foster, (N. H.,) 290; Miner vs. Bradley, 
22 Pick., 457. The doctrine as laid down by Story is (Sales, 240,) that in 
the former case there is no means of determining the value of the separate 
items, and no evidence of an intention to contract for part without the 
whole. 

The application of these doctrines to insurance, has occasioned much 
perplexity from the first. In marine insurance while the practice of indivi- 
dual underwriting was still common, an important question arose whether 
misrepresentation to one underwriter was an act, which forfeited the policy 
as to all ? Such was generally held to be the case in England and the U. 
S., where the misrepresentation was made to the first underwriter, on the 
ground that the rest were presumed to have been influenced by his sub- 
scription, but the judges have insisted that important modifications of such 
a doctrine must be admitted. (See Duer on Mar. Ins., pp. 65, 69.) Anim- 
portant distinction was early recognized between the effect of misrepresen- 
tations precedent, which avoided the risk, in éoto, and those made subse- 
quent to a partial loss where the right might be regarded as vested. (See 
1 Phillips on Mar. Ins., 305 ; Duer on Mar. Ins., 84.) Hopkins, (Man. Mar. 
Ins., p. 69, 70,) says on this subject, that it is not quite clear how far a 
representation to one underwriter can be taken advantage of by another. 
“There is no solidarity between underwriters on a policy—but practically 
and usually a uniform action is adopted, and by implication a communica- 
tion made to the first underwriter, may be held to be communicated to 
all.” 

Coming now to corporate policies, one of the earliest decisions in N. Y. 
was Deidericks vs. Ins. Co., 10 J. R., 233, being the case of a marine pol- 
icy on specific items of cargo, separately valued, while the premium was in 
gross. Chancellor Kent held, on the authority of earlier text writers, that 
there might be an abandonment of one of the items without an abandon- 
ment of all. Afterwards in his commentaries he lays down the following 
rule, (Vol. 3 p. 330;) ‘‘ Unless the different sorts of cargo be so distinctly 
separated and considered in the policy as to make it analogous to distinct 
insurances on distinct parcels, there cannot be a separate abandonment of 
a part of the cargo insured.” Parsons says, citing various decisions con- 
cerning fire policies, (Mar. Ins. Vol. 1, p. 338;) ‘‘A question has arisen 
where different subjects are insured by the same policy, whether the con- 
tract is an entirety to such an extent that a false warranty as to one sub- 
ject would render the whole contract a nullity. We do not know that 
this question has been distinctly decided in an action upon a marine pol- 
icy ; it has occurred, however, in practice. It would not be easy to state 
a definite principle, which should make a difference on this point between 
these two kinds of insurance. And yet we have some doubt whether the 
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construction which makes the contract of insurance an entirety with all 
the consequences thereof, would be applied to marine policies with quite 
so much severity as in some of these fire policies.” 

Coming finally to the decisions concerning fire policies, which have been 
numerous, in many cases the courts have contented themselves with sim- 
ply affirming the entirety of the contract either on the ground of well 
established authority or in compliance with precedents in their own states. 
In other cases the ground of the decision has been placed on the special 
language of the policy that it should be void, or on the ground of a 
fraudulent misrepresentation as to part, which tainted the whole instrument 
with fraud ; again on the ground of the consideration being entire and a 
gross sum. On the other hand it has been intimated that an important 
distinction exists between those cases where the misrepresentation was of 
the nature of a condition precedent, and so may be presumed to have in- 
fluenced the underwriter in entering into the contract, and subsequent 
acts of the insured, which did not affect the relations of the parties except 
asto part of the subject matter, such as the concealment of incumbrance 
in the first instance or a subsequent incumbrance ; between acts of the in 
sured, which were an innocent mistake, and those having a guilty intent ; 
between risks whose insurability might be supposed affected by a violation 
of the policy conditions concerning other specific items, and such as would 
not be affected thereby. All these considerations have had more or less 
influence, especially in decisions recognizing the separability of the con- 
tract. The extent of the apportionment has also been an important ele- 
ment in the consideration, whether the amount of insurance on each item 
was fixed or simply the limitation of liability by separate valuations. 

One of the more recent decisions in which these questions were very 
fully discussed, was that of Merrill vs. Agricultural Ins. Co., by the N. Y. 
C. A., (7 Ins. Law Journal, 531.) The policy covered building and chattels, 
each of which was separately valued, while the premium was a sum in gross, 
The building was subsequently incumbered. The court reviewed the lead- 
ing authorities, especially in New York State, as follows: In French vs. 
Ins. Co., 7 Hill, 122, it was held that a condition requiring the relative situa- 
tion of the building to other property did not apply to that portion of the 
contract, which was on machinery and stock separately valued, and thatthe 
contract was separable. In Wilson vs. Ins. Co., 6 N. Y., 53, this doctrine 
was overruled as also Chaffee vs. Ins. Co., 18 N. Y., 376. But in Heacock 
vs. Ins, Co., in 1876, the C. A. re-affirmed the doctrine in French and this 
decision was followed in the present case. The court said that the separate 
valuation, (separate amounts of insurance) on each item was evidence that 
the parties regarded them as separate contracts. If but one of the sub- 
jects had burned, the contract would have been severable as to the payment 
by its wn terms. There was no sufficient reason toassume that the com- 
pany would not have been equally ready to insure a part as the whole, and 
at the same rate of premium whose amount could thus readily be computed. 
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The law in determining whether the consideration is to be regarded as en- 
tire or separable will be guided by a respect to general convenience and 
equity, and by the good sense and reasonableness of the particular case. 
The forfeiture provision must be limited to that part to which it applied. 
Stress is laid on the fact that in this case there was no evil intent or viola- 
tion of a condition precedent. The violation was subsequent, and did not 
tend to affect the insurable value of the chattels. 

On the other hand in Plath vs. Minn., F. M. F. Ins. Co., (6 Ins. Law 
Journal, 595,) the Supreme Court of Minnesota, in the case of a policy for 
a gross sum distributed specifically upon several items, says, citing a long 
list of decisions: ‘‘ It is well settled by a uniform current of authority that 
a contract of insurance of this character is an entirety and indivisible, the 
sole effect of the apportionment of the amount of insurance upon the sep- 
arate and distinct items named in the policy, being to limit the extent of 
the insurer’s risk as to each such item to the sum so specified.” Here the 
policy provided that in case the insured should mortgage the property, he 
should not be entitled to recover for a loss on any portion, and it was held 
that the policy was wholly avoided by the subsequent mortgage of a por- 
tion. Here again will be noted two special features; the violation was 
merely a subsequent act without fraud, but the contract specifically provid- 
ed that no portion could be recovered. Langdon vs. the same, (5 Ins. Law 
Journal, 426,) is another decision by this court to the same effect. 

Midway between these two doctrines, stands that laid down by the Va. 8. 
C. A., in Moore vs. Va. F. & M. Ins. Co., (5 Ins. Law Journal, 441.) This 
policy was for a gross sum separately apportioned on buildings, fixtures 
and stock, and provided that all fraud or attempted fraud should cause a 
forfeiture of all claim under it. It was held that a fraud as to the value of 
one portion vitiated the insurance as to all, that such was the meaning of 
the language employed. It was admitted that in many cases such a con- 
tract may properly be treated as separable, as where the subsequent aliena- 
tion of one subject does not affect the insurable value of the rest, it would 
not avoid the policy as to the rest. But here for two reasons the contract 
must be regarded as entire. It expressly provides that fraud shall vitiate 
the whole, and fraud is of such a character that it would per se taint the 
whole. Says the court, ‘‘ That separate valuation was intended for the 
benefit of the insurers, and not the insured. By apportioning the amount 
of the joint valuation among the different parts of the subject, the valuation 
of each part is the limit of the right to recover for any loss sustained on ac- 
count of such part. 

These three decisions are fairly representative of the different views, 
which have been entertained on the separability of the contract. 

Turning to the decisions in other States, in Maine it has been uniform- 
erly decided in all cases that a contract in which the consideration was en- 
tire was an entirety, which was wholly forfeited by any violation which 
would forfeit in part. Barnes vs. Ins. Co., 51 Me., 110; Day vs. Ins, Co., 





64 Report of Decisions. [Jan., 


7 Me., 403 ; Gould vs. Ins. Co., 47 Me., 403; Richardson vs. Ins. Co., 464 
Me., 394 ; Lovejoy vs. Ins. Co., 45 Me., 472 ; Battles vs. Ins. Co., 41 Me., 
217. New Hampshire favors the same view ; Patten vs. Ins. Co., 38 N. H., 
338. In Massachusetts the contrary doctrine has been held in a case of 
subsequent alienation, that in the case of separate valuation the alienation 
of one would no more affect the other than if insured in separate policies ; 
Clark vs. Ins. Co., 6 Cush., 342. But the policy provision to which this 
construction applied, provided that when any property should be alienated, 
‘*the policy thereupon should be void.” ‘In Friesmouth vs. Ins. Co., (10 
Cush., 587 ;) the same court ruled that a policy on shop tools, fixtures and 
stock in trade in specific sums on each was entire, on the ground that the 
cash premium and deposit note given were entire sums, which there were 
no means of apportioning, and the note was a lien on all the property. In 
Brown vs. Ins. Co., 11 Cush., 280, the same doctrine is also laid down in 
the case of a premium note, which was a lien on the entire property. 

The doctrine that a policy on different subjects separately valued is sep- 
arable, has been held in Illinois, Kentucky, Louisiana and Missouri. How- 
ard vs. Ins. Co., 24 Ill., 455; Hartford Ins. Co. vs. Walsh, 54 IIl., 164; 
Loehner vs. Ins. Co.,17 Mo., 247 ; 19 Id., 628 ; Koontz vs. Ins. Co., 42 Mo., 
126 ; Phoenix Ins. Co. vs. Lawrence, 4 Mut., (Ky.,) 9; Cuculu vs. Ins. Co., 
18 Mart., (La.,) 111. 

The doctrine that such a contract is an entirety has been held in Pennsyl- 
vania, Connecticut, Maryland and Wisconsin ; Fire Ass. vs. Williamson, 26 
Penn., St., 196 ; Gottsman ys. Ins. Co., 56 Penn. St., 210; Ass. Firemens’ 
Ins. Co. vs. Assum., 5 Md., 165 ; Bowman vs, Ins. Co., 40 Md., 620; Tread- 
way vs. Ins. Co., 29 Conn., 68 ; Hinman vs. Ins. Co., 36 Wis., 159. 

All these decisions, however, concern cases in which the apportionment 
was limited to the insurance while the premium was a single gross sum, and 
in many of them this latter fact has been indicated as the special ground 
for holding the contract to be an entirety. In the case of Date vs. Ins. Co., 
14 Up. Can. C. P., is presented the case of a policy in specific sums on 
stock in a building, and on a dwelling, and furniture therein, the first at a 
premium of 20 per cent, and the two last at 5 per cent. It was held that 
where a policy covers two or more distinct properties, each of which is in- 
sured for a specific sum, and at a fixed rate respectively, the policy mustbe 
regarded as divisible, and an incumbrance of the dwelling does not affect 
the right of recovery as to the rest. 





Dennison vs. Phoenix Ins. Co. 


SUPREME COURT OF IOWA. 


Appeal from Woodbury Circuit Court. 


THOMAS DENNISON, Appellee, 
vs. 


PHCENIX INS. CO., Appellant.* 


A policy of fire insurance provided that the same should become void if the build- 
ing became vacant and unoccupied, and so remain without notice to the com- 
pany, etc. The cwner lived some distance away. A tenant whose lease had 
not expired moved out, and the building remained unoccupied for seventecn 
days, when it was destroyed by fire. Held, that the policy was vitiated, and it 
was immaterial how the building came to be vacated. 


Action upon a fire insurance policy. At the time the insurance 
was affected the building insured was occupied by a tenant of the 
plaintiff. When it was burned it was not occupied by any one, and 
had been vacant for some seventeen days. The property was situ- 
ated in Sioux City, and had been used as a boarding-house and ho- 
tel. The plaintiff resided some fourteen miles from Sioux City. 
There was a trial by jury, and a verdict and judgment for the plain- 
tiff. Defendant appeals. 


E. E. Lewis and M. B. Davis, for Appellant. 
Joy & Wriaut, fur Appellee. 


Rorurock, J. 


The policy contained the following clause or stipulation: “If the 
above mentioned ed premises shall be occupied 1 or used - sO as _to in- 


“* Filed December 5, 5, 1879. From N. W. ‘Reporter. 
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crease the risk, or become vacant or unoccupied, and so remain with- 
out notice to and consent of this company, in writing, or the risk be 
nereased by the erection of neighboring buildings, or by any means 
whatever within the control of the insured, without the consent of 
this company indorsed hereon, * * * then, and in every such 
case, this policy is void.” 

The court instructed the jury to the effect that it was not every va- 
cation of the building which would render the policy void, but that, 
to avoid the policy, the building must have remained vacant for such 
an unreasonable length of time as to materially increase the risk, 
and that what would be an unreasonable length of time was a ques- 
tion for the jury. The court also, upon its own motion, submitted 
to the jury special interrogations, which, with the answers thereto, 
are as follows : 

“1, Was the house vacant or unoccupied, at time of fire, without 
notice to the defendant? Ans. Yes. 

“2. How long had house been vacant or unoccupied at time of 
fire? Ans. About seventeen days. 

“3. Was the risk of fire increased by reason of the house being 
vacant or unoccupied ? Ans. No. 

“4, Was the house, under circumstances, vacant or unoccupied 
for an unreasonable length of time? Ans. No.” 

It is urged by the plaintiff that the defendant did not make the 
proper exceptions to the instructions of the court, and that the ab- 
stract does not purport to contain all the evidence. This may be 
conceded, and yet the defendant asked the court to instruct the jury 
to the effect that if they found from the evidence that the premises 
were vacant and unoccupied at the time of the fire, without notice 
to the defendant, the plaintiff could not recover. These instructions 
were refused and proper exceptions were taken. Although we may 
not have all the evidence in the record before us, the appellant insists 
that it contains all upon the question as to the vacation of the build- 
ing. There certainly was evidence tending to show, and the jury 
found, that the tenant of the plaintiff moved out of the building, 
seventeen days before the fire, and it remained tenantless and unoc- 
cupied until it was destroyed. We think the instructions asked by 
defendant should have been given, and that the cause was submitted 
to the jury upon a wrong construction of the policy. 

Counsel for appellee ingeniously argue the case upon the theory 
that the clause above quoted, properly construed, means, if the pre- 
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mises became vacant and so remained by some means not within the 
control of the insured, then the policy is not avoided by such vaca- 
tion ; and it is said the vacation of the building occurred without 
plaintiff ’s knowledge, and when he had reason to expect that the 
tenant would remain, his lease not having expired. We think the 
policy will not bear the construction contended for, and it will be 
seen such was not the theory of the court below. A fair and proper 
construction of the policy is that if the premises become vacant or 
unoccupied and so remain, without notice to and consent of the com- 
pany, the policy shall be void. The increase of risk by any means 
within the control of the assured has no reference to the vacation of 
the building. That condition of things is specially named in the 
preceding clause. The parties have made this contract, and by it 
they must be bound. Courts can neither add to it nor take from it. 
By its terms the defendant insured for the plaintiff an occupied build- 
ing, and stipulated that if it should become unoccupied and so re- 
main, without notice, the contract of insurance was at an end. 

It is not a question as to how long this state of things may exist 
without the knowledge of the assured. He is bound by the terms 
of his policy to see to it that his house does not become vacant, or 
give notice, etc. Neither is it a proper inquiry as to whether the risk 
is increased by reason of the building being unoccupied. The par- 
ties have settled that question by their contract. The question as to 
whether the building was unoccupied for a reasonable or unreason- 
able length of time is wholly immaterial. The time is only material 
in determining whether the building is in fact vacant or unoccupied 
within the meaning of the contract. The only material considera- 
tion is, was this building vacant and unoccupied, and did it so re- 
main until destroyed by fire? Of course, the terms of the contract 
must receive a reasonable construction. The parties did not intend 
that one tenant should not move out and another move in. Nor did 
they intend that the house should be deemed vacant if the occupant 
should close it and go off on a visit, and not occupy it for a reason- 
able time. But the evidence in this case tends to show that the build- 
ing was actually unoccupied for seventeen days—not by reason of 
anything other than that one tenant left, and the house stood there 
awaiting another occupant. It was to all intents a vacant and unoc- 
cupied house when it was destroyed. It isimmaterial how the house 
came to be vacated or unoccupied. The fact alone is sufficient. See 
Newton vs. City Fire Insurance Co., 15 Wis., 138 ; Harrison vs. City 
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Fire Insurance Co., 9 Allen, 231 ; Diehl vs. Adams Co. Insurance Co., 


58 Pa. St. 443. 
Reversed. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT PENNSYLVANIA. 


Cc. C. WASHBURN 
vs, 


ARTISAN’S INS. Co.* 


The policy of insurance in suit contained the following exceptions : ‘‘ XI. Not lia- 
ble for.—This company shall not. be liable for loss in case of fire happening by 
any insurrection, invasion, foreign enemy, civil commotion, riot, or any milita- 
ry or usurped power ; nor for damage by lightning (unless fire ensues, and then 
tor the loss or damage by fire only, which shall be determined by the value of 
the damaged property after the casualty by lightning) ; ‘or explosions of any 
kind whatever within the premises.’’ 

The weight of the testimony was that a destructive fire had broken out on the 
premises insured, and continued to burn for from five to eight minutes when an 
explosion occurred, almost immediately followed by a second explosion, which 
eaused, with the fire,the total destruction of the premises. Found, by the Cir- 
ouit Judge, (trial by jury being waived), as matter of fact, that a destructive 
fire preceded the explosions and caused them ; and— 

Held, 1st, that the fire being the proximate cause of the loss, the case is not 
within the exception contained in the policy ; that it is immaterial that the de- 
struction of the insured premises attacked by fire was accelerated or rendered 
more complete by the explosions ; and thatit is only in a case where an explo- 
sion originally produces the loss, or there is mere ignition of explosive matter 
and a destructive fire ensnes, that the exception applies. 


The main facts as well as the exceptions in the policy, are suffici- 
ently set forth in the syllabus. 


* Decision rendered Nov. 10. 1879. From Legal Journal. The case of same plaintift- against 
Penna. Ins. Co., was heard by the same court on the same evidence, and resulted in the same 
general finding.—Ep. Ins. Law JouRNAL. 





1880. ] Washburn vs. Artisans Ins. Co. 


R. B. Carnanan, Esq., for Plaintiff. 
Matcotm Hay and Taos. C. Lazear, Esgs., for Defendanis. . 


McKennay, Cir. J. 

In this case the parties in writing stipulated to dispense with a 
jury and that, therefore, the facts should be found by the court. The 
suit was brought upon a policy of insurance against loss by fire, and 
the following facts are found as the result of the preponderance of 
the voluminous evidence in the case : 

1. On the 15th of February, 1877, the defendant issued a ‘policy of 
insurance to the plaintiff, by which it agreed to insure the building 
known as Washburn Miil A. in the sum of $850, and the machinery 
therein in the sum of $1,700 for one year. 

2. 'This policy was renewed and extended for one year from the 
15th of February, 1878. 

3. On the 2d of May, 1878, the property described in the policy 
was totally destroyed, and proofs of loss were duly furnished by the 
plaintiff to the defendant. 

4. The primary cause of the loss was a destructive fire which com- 
municated with some explosive matter in the mill, a disastrous ex- 
plosion ensued, and thus the entire premises were destroyed and 
consumed. 

5. About the time and before the renewal of the policy in contro- 
versy, the plaintiff, by his agent, represented to the defendant, that 
no greater rate of premium than 3 per cent would be paid for insur- 
ance of the same property during the year 1878, upon policies there- 
after negotiated, and upon the faith of this assurance, the defendant 
renewed its policy. 

6. No higher rate of premium than 3 per cent was paid or agreed 
to be paid by the plaintiff after the renewal of the policy in suit, to 
any other company for insurance of the premises covered by the de- 
fendant’s policy. 

This special finding of facts necessarily leads to a general finding 
in favor of the plaintiff for the whole amount of his claim and inter- 
est from July 26, 1878. This is liquidated at twenty-seven hundred 
and forty-seven dollars and sixty-three cents, as of date November 
10, 1879, for which judgment will be entered. 

The decisive question in this case is one of fact, and, if a jury had 
found it in favor of the plaintiff they must have rendered a verdict 
for him. Was the loss caused by a destructive fire, or by an explo- 
sion within the insured premises? I have affirmed the first hypoth- 
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esis, as supported by the weight of the evidence ; but, in view of the 
effect of the explosion which occurred, it remains to consider wheth- 
er the loss is within the exception of the policy. 

That the magnitude of the fire was rapidly increased, and hence 
the destruction of the premises was promoted and accelerated by 
the explosion, is incontrovertible. The policy embraces all loss 
caused by fire, and, in this respect, the exception does not limit its 
scope. Both the body of the policy and the exception have reference 
to original or proximate causation, and to all the resulting conse- 
quences. It is only thenin a case where an explosion originally pro- 
duces the loss, or there is mere ignition of explosive matter, and a 
destructive fire ensues, that the exception applies. But where an in- 
sured structure is attacked by fire, in the progress of which the igni- 
tion of an explosive substance is involved, and its destruction is 
thereby acce'erated, or rendered more complete, the loss is just as 
much attributable to fire, as if the result had been effected by unaided 
gradual combustion. This is the import of the policy, and as the ex- 
plosion is found to have been a consequence of the fire, the liability 
of the insurer is unqualified by the exception. 





Planters Ins. Co. vs. Engle. 


COURT OF APPEALS OF MARYLAND. 


Aprit Term, 1879. 


PLANTERS’ MUTUAL INS. CO. 
vs. 


ENGLE.* 


A consignee of goods delivered to be sold on commission, has an insurable inter- 
est in such goods. 


As a general rule, an insurance on the ‘‘stock of goods” of a merchant, means 
such goods as he may from time to time buy in the ordinary course of business. 
But such a policy issued to forwarding and commission merchants may cover 
goods delivered for sale on commission if such were the intention of the 
parties. 


Goods which are charged toa firm, when delivered with the understanding that 
they are to account for the goods at the prices charged, if sold, and if not 
sold to remain subject to order, are held by the firm, not as owners, but as 
consignees. 


Action on a fire policy in the sum of $30,000, on the “stock in 
trade” contained in the forwarding house of the insured, Engle & 
Son. The house and property therein was destroyed by fire. The 
property consisted of property of insured, goods held for sale on 
commission, and a lot of “ Whitelock fertilizers,” the ownership of 
which was doubtful. The company appealed from the judgment 
below. 


L. E. McCormack and H. K. Dovetas, for Appellant. 
A. K. Sysrer, W. Keatnorer, and Surra & McKutur, for Appellees. 


*From Reporter. 





72 Report of Decisions. [Jan., 


Rosrnson, J. 

In delivering the opinion of the court, said: The main question 
is whether certain fertilizers delivered to the appellees for “sale on 
commissions ” are covered by the policy? We understand it to be 
conceded that a consignee of goods delivered to be sold on commis- 
sions has an insurable interest in such goods. Thus far the law is 
well settled. Whether it is necessary for the insured to set forth in 
the application or policy the nature and extent of the interest, for 
the protection of which insurance is intended, is a question about 
which there is some conflict of opinion. See. 2 Pet. 25, that it was, 
and contra, 1 Sandf. 551; 12 Wend. 507; 13 Mass. 61; 1 Caines, 
276 ; 1 Johns. 276 ; Phillips on Ins. 64, 94, 41; 2 Am. L. C. 930. It 
is unnecessary, however, to decide this question here, because, con- 
ceding that the plaintiffs were not obliged to state the nature and 
extent of the interest to be insured, we are of opinion that they did 
not intend to insure the goods held by them on commissions. Asa 
general rule an insurance on “ stock in trade” of a merchant, means 
such goods as he may from time to time buy in the ordinary course 
of business. But it is argued that inasmuch as the plaintiffs were 
forwarding and commission merchants, a policy issued to them on 
stock in trade must be construed as embracing not only goods 
bought and sold by them, but also goods delivered for sale on com- 
mission. This may or may not be so, according to the intentions of 
the parties. 

In regard to the “ Whitelock fertilizer,” there seems to be some 
conflict in the testimony, whether it belonged to the plaintiffs or was 
held by them for sale on commission. This was a question for the 
jury, to be determined under constructions by the court. If it was 
bought by the plaintiffs, or if they had become liable for it to the 
owners by course of dealing, it would be embraced in the policy. 
We do not think, however, the plaintiff's fifth prayer states the law 
accurately on this subject. The fact that the fertilizer was charged 
to them when delivered, with the understanding that they were to 
account for it at the price thus charged, if sold, and if not sold it 
was to remain in their hands, subject to the order of Whitelock & 
Co., would not make the plaintiffs the owners of the fertilizer. On 
the contrary, they would under such circumstances hold it as con- 
signees. 

Reversed, and new trial awarded. 





1880.1 Robinson vs. Mutual Benefit Ins. Co. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT;OF NEW YORK. 


ROBINSON, 
vs. 


MUTUAL BENEFIT INS CO.* 


References by consent are authorized in the Circuit Court. 


The court has power to grant a new trial after a trial of the issues upon consent 
before a referee. ' 


Where a policy of life insurance upon the life of the husband in favor of the wife 
was assigned to a third person in order to secure the payment of the annual 
premiums, and where the wife had received a part of the money paid by the 
company to the assignee after the death of the insured : 


Held, that the assignment was valid and the wife had no claim upon the company, 
and that by the receipt of a portion of the money from the assignee she rati- 
fied the transaction. 


Action upon a policy of life insurance. The facts appear in the 
opinion. 


J. E. Rag, Jr., for Plaintiff. 
James B. Perxiys, for Defendant. 


BLatTcHFoRD, J. 
In delivering the opinion of the court, said: The defendant is- 
sued on the 5th February, 1858, a policy of insurance, which was 
forth that the company, in consideration of $63.30 paid to them by 
Helen S. Robinson, plaintiff, and of the annual premium to be paid, 
assured the life of Homer G. Robinson in the amount of $3,000, dur- 


* Decision rendered, April 19. 1879. From Reporter. 
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ing the term of life. This suit is brought by Helen S. Robinson to 
recover the $3,000, with interest from May 15, 1877. The plaintiff 
was the wife of Homer G. Robinson named in the policy. They both 
resided in Rochester, New York. He died on the 18th of January, 
1877, at Rochester. This suit was commenced in the Supreme 
Court of New York and was removed into this court. After answer 
the parties stipulated in writing that the case be referred to F. A. 
Macomber, Esq., to hear, try, and determine the issues therein. The 
report of the referee was filed on the 26th of November, 1878. He 
finds that on the 6th of March, 1868, the plaintiff and the said H. G. 
Robinson, by an instrument partly printed and partly written, as- 
signed unto Mortimer C. Mordoff the above named policy and all 
moneys then due or thereafter to arise, and the said defendant, 
March 14th, duly assented to such transfer in writing. Though the 
assignment was absolute and unconditional in its terms, it was nev- 
ertheless intended by the parties thereto as collateral security to 
Mordoff for any premium which he should thereafter pay ; but the 
defendant had no knowledge of the scope and. nature of such assign- 
ment except as expressed by its terms. The annual premiums, after 
the assignments, were paid by Mordoff, amounting to about $500, 
the proofs of loss presented by him, and he received from the de- 
fendant payment in full, less about $300 reserved to meet notes of 
Mordoff given in part payment of premiums. The referee found 
that the assignment was valid ; that the plaintiff, having received at 
the hands of Mordoff a portion of the moneys secured by the policy, 
is estopped from denying the validity of the assignment, and. that 
the complaint be dismissed. The plaintiff filed exceptions to the re- 
port and conclusions of law of the referee. The plaintiff, on the 
pleadings and proceedings in the cause and on a case containing the 
evidence and proceedings before the referee, now moves the court 
to set aside the report of the referee and for anewtrial. The defend- 
ant contends that the court has no power to grant a new trial. The 
parties in stipulating in writing to refer the cause, must be held to 
have referred to the practice of the courts of the State in regard to re- 
ference, by consent. Such a reference is provided for by § 1011 of the 
Code of Civil Procedure of New York. References by consent are 
authorized in this court in cases like the present. Canal Co. vs. 
Swann, 5 How., 89; R. R. Co. vs. Myers, 18 Ib., 246; Heckers vs. 
Fowler, 2 Wall. 123. It is provided by §726 of the Rev. Stat. of 
the United States, that all the courts of the United States “shall 
have power to grant new trials in cases where there has been a trial 
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by jury for reasons for which new trials have usually been granted 
by the courts of law.” There is no doubt of the power of the court 
to grant a new trial where the case has been tried by a jury. Con- 
sent to a trial by the court carries with it power of the court to grant 
a new trial. The case of Neafie vs. Cheesebrough, 14 Blatchf., 313, 
does not apply to the present case. In that case a judgment had 
been entered. In the present case there has been no judgment en- 
tered. It follows that this court has power to entertain this motion. 

It is contended by the plaintiff that the interest which she had in 
the policy at the time it was assigned, was absolutely unassignable 
for any purpose, and that the assignment of it was absolutely void. 
The policy was issued while the statute of New York (Laws of New 
York, 1840, c. 80, p. 59,) was in force. In Eadie vs. Slimman, 26 
N. Y., 9, the Court of Appeals held that a wife insured under the 
Act of 1840 could not assign her policy, and that the non-assignabil- 
ity of the policy appeared on its face. In Barry vs. Equitable Life 
Ass. Soec., 59 N. Y., 587, the court followed Eadie vs. Slimman. 
There is no decision of the courts of New York holding that such an 
assignment as was made in the present case of such a policy as the 
one under consideration is not valid. The policy of the statutes of 
New York, as interpreted by the highest court, while it requires that 
the assignment in the present case, if made to pay or secure a debt 
of the husband, should not be upheld, does not forbid the assign- 
ment by the wife when the object of the assignment is to keep the 
policy alive by insuring the payment of the premiums as they recur. 
The evidence shows that that was the real object of the assignment, 
and that the assignee carried out strictly and in good faith his agree- 
ment. It would be a very inequitable interpretation of the statute, 
the object of which is to secure life insurance money exclusively for 
the wife, to hold that she cannot assign the policy for the purpose 
of keeping it in life. On all the facts in this case the assignment 
must be held to have been valid according to its terms so as to be a 
defense to the claim now made by the plaintiff upon the policy 
against the company. Her right of action on the policy is gone. 
She received a part of the money paid by the company. She does 
not offer to return it to the company. Her acts were such as to 
amount to a ratification of the whole transaction at a time when she 
was called upon to repudiate it if she were ever to do so. Story on 
Agency, §§ 239, 242, 250. The ratification inured to the benefit of 
the company. Ib., § 244. 

Judgment for defendant. 





Report of Decisions. 


SUPREME COURT OF IOWA. 


Appeal fiom Lee Circuit Court. 


MATILDA RHODE, Appellant. 
vs. 


HENRY BANK, Avw’r, erc., Appellees.* 


Where a husband died, having a policy of insurance upon his life payable to his 
own order, leaving a widow but no children. 


Held, that under section 1182, Code of Iowa, the wife was entitled to the entire 
proceeds of such policy. 


Adelbert H. F. Rhode, deceased, at the time of his death held an 
insurance policy on his life in the Mutual Benefit Life Insurance 
Company. The policy was for $1,000, payable to the assured, his 
executors, administrators or assigns. The plaintiff is the widow of 
said Rhode, and he left no children surviving him, and never had 
any children as the fruits of his marriage with plaintiff. The de- 
fendant Henry Bank, is the administrator of the estate of said 
Rhode, and as such, collected upon said insurance policy the sum of 
$992.56. The intervenors are the brothers and sisters of said 
Rhode, deceased. They are the next of kin, and, with plaintiff, are 
the only heirs at law of said deceased. The plaintiff, by this action, 
claims that she is entitled to the whole of the proceeds of said insur- 
ance policy. The intervenors claim that they, as brothers and sis- 
ters of the deceased, are collectively entitled to one-half of such pro- 
ceeds, and that plaintiff is entitled to the other one-half. The Cir- 
cuit Court adjudged to the plaintiff one-half, and to the brothers and 
sisters of the deceased one-half. Plaintiff appeals. 


* Decision filed Dec. 2, 1879. From N. W. Reporter. 
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Gitmore & Anverson, for Appellant. 
R. H. Suerman, for Administrator. 
Spracue & Grszons, for Inlervenors and Appellees. 


Rorurock, J. 

Section 1330 of the Code of 1851, provided that “the avails of any 
life insurance are not subject to the debts of the deceased, except by 
special contract or arrangement, but shall in other respects be dis- 
posed of like other property left by the deceased.” The same pro- 
vision was contained in the Revision of 1860, § 2362. By the eight- 
eenth section of C. 173, Acts of the Twelfth General Assembly, it 
was provided that “a policy of life insurance on the life of an indi- 
vidual, in the absence of an agreement or assignment to the contrary, 
shall enure to the separate use of the husband, or wife and children 
of said individual, independently of his or her creditors ; and an en- 
dowment policy, payable to the assured on attaining a certain age, 
shall be exempt from liability for any of his or her debts.” This pro- 
vision was incorporated in the Code of 1873, §1182. Section 2372 
of the Code is also identical with section 1330 of the Code of 1851, 
and section 2362 of the Revision of 1860. 

“Tt is a rule of construction that when a doubtful statute is sus- 
ceptible of two constructions, one of which will give effect to the 
whole, and the other render inoperative a portion thereof, the former 
should prevail.” Rheim vs. Robbins, 20 Iowa, 45. Another rule to 
be observed is, that two or more statutes on the same subject must 
be construed with reference to each other. 

Applying these rules in construing these two sections, it seems to 
us that the wife is entitled to the whole of the insurance. We 
reach this conclusion upon the strength of section 1182 of the Code, 
which provides that the policy shall enure to the separate use of the 
husband, or the wife and children. This provision, as we have seen, 
was first enacted in the laws of the Twelfth General Assembly. At 
that time section 2362 of the Revision was in force, which provided 
that the avails of life insurance should not be subject to the debts of 
the deceased, but should in other respects be disposed like other 
property left by the deceased. Both provisions having been re- 
tained, both must be considered in force ; each, too, must be so con- 
strued that it will have a force of its own, unless its provisions are 
so repugnant to the other that no force can be given thereto. It 
will not do to say that after the enactment of the laws of the Twelfth 
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General Assembly the law upon the subject stood precisely as it did 
before ; that is, the avails of life insurance were not subject to debts, 
and descended to the heirs of the decedent, according to the general 
law of distribution. Yet that is the effect of the ruling of the court 
below. Under that ruling no case can be supposed, so far as we 
can see, Where any person’s rights would be different in any respect 
by reason of that enactment. The provision was manifestly designed 
to restrict the distribution of the avails of life insurance to the 
classes named. We do not infer this merely from the fact that the 
legislature must be presumed to have had some object. The lan- 
guage used indicates very clearly that the legislature had in view re- 
striction in distribution. The provision is that the policy shall en- 
ure to the separate use of, etc. Now these words are not used to 
cut off creditors. They were cut off before. Separate use, there- 
fore, does not mean a use separate from the creditors. The restric- 
tion, then, must have reference to those who might otherwise take 
as distributees. 

The provision of section 2372 of the Code, that the avails of life 
insurance “ shall in other respects be disposed of like other property 
left by the deceased,” does not necessarily mean that it shall be dis- 
tributed to the same class or classes of persons. The avails will, in 
some sense at least, be disposed of like other property left by the 
deceased, if distributed by the administrator to the persons entitled 
thereto under the law governing the distribution. It should be re- 
stricted to the classes named in section 1182, if both or one exists ; 
but if not it should be distributed according to the general statute 
for the distribution of property. This construction gives each one 
of the sections in question a force of its own, and we think does vio- 
lence to neither. 

Reversed. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 


From various sources, not official. 


Fire.— Vacant premises. 


The policy provided that it should be void if the premises became 
vacant without consent. The tenant left the premises on the 16th De- 
cember, and the premises remained unoccupied until the 29th Janu- 
ary following, when the buildings were burned by an incendiary. 
The vacancy of the premises was not known to plaintiff until he visi- 
ted the place five or six days before the burning. Held, that while 
immediate notice was not necessary, the delay of plaintiff was inexcu- 
sable, as the office of defendant was but a few miles off. 


Alston vs. Old North State Ins. Co., Wake, N. C. Sup. Ct. 


Firr.— Title to policies on property devised by will. 


Testator devised his real estate, part to his executors as trustees 
and part to his children in fee, but no disposition was made of the 
policies on the property. Held, that all the policies remained a part 
of the personal estate of the testator, to be accounted for by the exe- 
cutors. They were in no sense the property of the trustees or de- 
visees unless purchased from the executors for a valuable considera- 
tion. The policies could not be converted by either to keep the pro- 
perty insured. The return premiums must be collected from the in- 
surers in behalf of the estate or the policies purchased by the trustees 
and devisees. 


Estate of Hurley.—Plilad. Pe. Orphans Court, Nov. 1879. 
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Lirr.—Evidence.— Misstatement as to age.—Burden of proof.—Volun- 
tary admissions. 

One H. had an insurance on his life and died. The plaintiff, his 
administratrix, in the proofs of death, misstated the age of the in- 
sured, which misstatement, if true, would have avoided the policy. 
In an action on the policy, defendants pleaded misrepresentation of 
age of insured, and at the trial plaintiff swore that she had no 
grounds for making this misstatement, except that she had been mis- 
led into making it by entries in an old book in the insurer’s posses- 
sion at the time of his death. Held, that she was not bound by this 
misstatement, but could on her own evidence explain it away, and 
that the burden of proof was not so shifted as to compel her to show 
the true age of the insured to be as stated in the application, but that 
defendants were bound to prove the misrepresentation. Held, also, 
that the conditions of the policy not requiring any proofs of age at 
the time of death, the plaintiff's admission as to age being voluntarily 
made, could be separated from the other statements in the proofs 
which were required by the conditions, and that defendants were not 
entitled to have all the statements in the proofs treated as one ad- 
missivn. 


Hayes vs. Union Mut. Life Ins. Co. Ont., Canada Court of Q. B. 





